UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


ISSUED UNDER THE 


REGULATORY LAWS ADMINISTERED BY THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PAGES 1 - 376 


JANUARY 1988 





Compiled And Published By: 


Editor, Agriculture Decisions 


Hearing Clerk Unit 


Office of Administrative Law Judges 


U.S. Department of Agriculture 


Room 1079 South Building 


Washington, D.C. 20250 


Telephone (202) 447-4370 


Direct all inquires regarding this publication 
to the address indicated above. 





PREFATORY NOTE 


Agriculture Decisions is an official publication designed to facilitate access 
to decisions and orders issued by the Secretary of agriculture, or officers 
authorized to act in his stead, in matters arising under laws administered by 
the Department of Agriculture. 


The published decisions principally consist of those issued in formal 
adjudicatory administrative proceedings conducted for the Department under 
various statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in Agriculture 
Decisions. 


Consent Decisions entered subsequent to December 31, 1986 are no longer 
published. However, a list of these decisions is included. (53 F.R. 6999, March 
4, 1988.) The decisions are on file and may be inspected upon request made 
to the Hearing Clerk, Office of Administrative Law Judges. 


Decisions are published in order of their issuance or finality under the 
principal statutes administered by the Department, which are the Agricultural 
Marketing Act of 1946 (7 U.S.C. § 1621 et seq..), the Agricultural Marketing 
Agreement Act of 1937 (U.S.C. § 601 et seq.), Animal Quarantine and Related 
Laws (21 U.S.C. § 111 et seq.), the Animal Welfare Act (7 U.S.C. § 2131 et 
seq.), the Federal Meat Inspection Act (21 U.S.C. § 601 et seq.), the Grain 
Standards Act (7 U.S.C. § 1821 et seq.), the Horse Protection Act (15 U.S.C. 
§ 1821 et seq.), the Packers and Stockyards Act, 1921, (7 U.S.C. § 181 et seq.),. 
the Perishable Agricultural Commodities Act, 1930, (7 U.S.C. § 499a et seq.), 
the Plant Quarantine Act (7 U.S.C. § 151 et seq.), the Poultry Products 
Inspection Act (21 U.S.C. § 451 et seq.), and the Virus-Serum-Toxin Act of 
1913 (21 U.S.C. §151 et seq.). 


The published decisions may be cited by giving the volume number, page 
number and year, e.g., 1 Agric. Dec. 472 (1942). It is unnecessary to cite a 
decision’s docket or decision number. Prior to 1942 decisions were identified 
by docket and decision numbers, e.g., D-578; S. 1150 and the use of such 
references generally indicates that the decision has not been published in 


Agriculture Decisions. 
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AGRICULTURE MARKETING AGREEMENT ACT, 1937 


In re: GOLDEN STAR CITRUS AND PRODUCE, INC. 
AMA Docket No. F&V 907-14 and 908-5. 
Ruling filed January 25, 1988. 


Dismissal of 8c(15)(A) petition pending resolution of challenge to investigatory subpoena. 


The Judicial Officer ruled in response to a question certified by Judge Palmer that the petition 
under § 8c(15) (A) of the Agricultural Marketing Agreement Act of 1937 should be dismissed 
because petitioner seeks to be relieved from compliance with an investigatory subpoena, which 
is a matter that should be decided by the United States District Judge. 


Brian C. Leighton, Fresno, California, for Petitioner. 
M. Bradley Flynn, for Respondent. 
Ruling issued by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED QUESTION 

On October 14, 1987, Chief Administrative Law Judge Victor W. Palmex 
certified to the Judicial Officer the question as to whether the petition in this 
proceeding filed under 7 U.S.C. § 608c(15)(A) of the Act should be dismissed. 

Petitioner seeks to be relieved from compliance with an investigatory 
subpoena issued pursuant to § 49 of the Federal Trade Commission Act (15 
U.S.C. § 49), which is made applicable to the powers ard jurisdiction of the 
Secretary by 7 U.S.C. § 610(h). 

The petition should be dismissed since compliance with an investigatory 
subpoena is a matter that should be decided by a United States District Judge, 
with appropriate judicial review, rather than by the Judicial Officer. 

See the Order Denying Petitioner’s Motion to Stay Service and Compliance 
with Subpoena Duces Tecum, filed this date. 


In re: GOLDEN STAR CITRUS AND PRODUCE, INC. 
AMA Docket No. F&V 907-14 and 908-5. 
Order filed January 25, 1988. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DENYING PETITIONER’S MOTION TO 
STAY SERVICE AND COMPLIANCE WITH 
SUBPOENA DUCES TECUM 
Petitioner seeks an order from the Judicial Officer staying the issuance of 
a subpoena duces tecum approved by United States District Judge Edward 
Dean Price on January 4, 1988. The Judicial Officer has no power to stay 
service of a subpoena duces tecum approved by a United States District Judge. 
If I had such power, I would not deem it appropriate to exercise the power. 
Cf. In re Wileman Bros. and Elliott, Inc., 47 Agric. Dec.__ (Jan. 15, 1988); In 
re Wileman Bros. & Elliott, Inc. 46 Agri. Dec.__ (May 6, 1987); In re Saulsbury 
Orchard & Almond Processing, 46 Agric. Dec.__ (Apr. 1, 1987); In re Borden, 





Inc., 44 Agric. Dec. 661 (1985); In re Sequoia Orange Co., 43 Agric. Dec. 1719 
(1984); In re Dean Foods Co., 42 Agric. Dec. 1048, 1048 (1983); In 7e Moser 
Farm Dairy, Inc., 40 Agric. Dec. 1246-50 (1981) (all holding that interim relief 
is not available to handlers in proceedings under § 8c(15)(A) of the Act (7 
U.S.C. § 608c(15)(A)). 


In re: GOLDEN STAR CITRUS AND PRODUCE, INC. 
AMA Docket Nos. F&V 907-14 and 908-5. 
Order filed January 26, 2988. 


Brian C. Leighton, Fresno, California, for Petitioner. 
M. Bradley Flynn, for Respondent. 
Order issued by Victor W. Palmer, Administrative Law Judge. 


ORDER OF DISMISSAL 

On October 14, 1987, I certified the respondent’s motion to dismiss the 
petition in this proceeding, to the Judicial Officer to resolve the novel issues 
raised. 

On January 25, 1988, the Judicial Officer ruled that the petition should be 
dismissed for reasons specified in his ruling. 

Accordingly, the petition filed in this proceeding is hereby 
dismissed. 


In re: LAND O’LAKES, INC. 
AMA Docket No. M 79-2. 
Order filed January 12, 1988. 


Brent Bostrom, St. Paul, Minnesota, for Petitioner. 
Sydney Berde, St. Paul, Minnesota, for Intervenor. 
Order issued by Paul Kane, Administrative Law Judge. 


ORDER OF PERMISSION TO WITHDRAW PETITION 

By request filed December 10, 1987, Petitioner, Land O’Lakes, Inc., seeks 
to withdraw its petition filed, pursuant to the Agricultural Marketing Act of 
1937, as amended, 7 USC § 608(c)(15)(A), on November 28, 1984. 

For the reasons therein stated, and without response by either the 
respondent or intervenor, petitioner’s request is granted, and it is hereby 
ordered that the petition filed November 28, 1984 is dismissed without 
prejudice. 


In re: SEQUOIA ORANGE CO., INC., AND EXETER ORANGE CO., INC., 
RIVERBEND FARMS, INC., SUNNY COVE CITRUS ASSOCIATION, AND 
BELRIDGE PACKING CO., A CALIFORNIA CORPORATION. 

AMA Docket Nos. F&V 907-6, 907-8, 907-9, 907-10. 

Decision and Order issued January 29, 1988. 





SEQUOIA ORANGE CO., INC., ET AL 


Purposes of AMA - scope of § 8c(15) (A) review - type of evidence properly considered - 
discretionary functions of Secretary - APA notice and comment requirements - delegation of 
authority - volume regulation. 


Summary: The Judicial Officer reversed Judge Palmer’s Decision and Order, which held that 
the regulations under Marketing Order 907, which imposed flow-to-market restrictions on 
petitioners’ handling of District 1, California-Arizona navel oranges, from 1979 to January 31, 
1985, were not in accordance with law because the Secretary (1) failed to comply with the notice 
and comment requirements of the Administrative Procedure Act with respect to the 
Department’s annual position papers and volume regulations, (2) failed to preserve equity of 
marketing opportunity for handlers in District 1, and (3) failed to take the hard look at 
challenged recommendations of the Navel Orange Administrative Committee (NOAC) needed 
to independently determine whether the proposed volume regulations would be efficacious. The 
Judicial Officer held that the Department’s actions and regulations were valid. The ALJ 
properly refused to receive evidence as to whether the order achieved, or would achieve, parity 
prices, because parity is a goal, not a requirement. The Secretary’s decision not to terminate 
an order is a discretionary, nonreviewable function. The Secretary’s determinations that volume 
regulations would tend to effectuate the declared policy of the Act were not arbitrary, 
capricious, or an abuse of discretion. Congress restated its support for marketing order 
programs in the Food Security Act of 1985. The primary purpose of the Act is to protect the 
purchasing power of farmers and the value of agricultural assets. NOAC’s annual marketing 
policies and the Secretary’s annual position papers are not subject to the notice and comment 
provisions of the APA because they are not rules. If they were rules, they would be general 
statements of policy, exempt from the notice and comment provisions. The weekly volume 
limitation regulations are not subject to the notice and comment and delayed effective date 
provisions of the APA because of insufficient time between the date when information becomes 
available upon which the regulations are based and the effective date necessary to effectuate 
the declared policy of the Act. The Act authorizes the Secretary to issue volume limitation 
regulations limiting permissible marketing to only a portion of the total available crop. 
Petitioners’ argument that volume regulation is more restrictive and binding on District 1 than 
District 2, because of District 2’s inherent advantage in shipping to the nonregulated export 
market, can be addressed only in a rulemaking proceeding. The Act and the order require 
equal treatment of District 1 and District 2 handlers, even if that gives District 2 handlers an 
advantage (because of District 2’s export advantage). Section 8c(11)(C) of the Act has nothing 
to do with recognizing differences between production or marketing conditions between 
different districts within the same marketing order, but, rather, relates to differences between 
different orders. There are a number of reasons why volume regulation can lawfully be 
imposed in one district when it is not imposed in one or more of the other districts. But even 
if the Secretary erred by restricting District 1 more than he restricted Districts 3 and 4, the 
error was so small as to be de minimis. The regulatory program does not involve an 
unconstitutional delegation of congressional authority. The ALJ erred in permitting inquiry into 
the mental processes of the administrative decisionmakers, but, nonetheless, the record shows 
proper administrative decisionmaking which did not merely rubber-stamp NOAC’s 
recommendations. The Act contemplates a cooperative venture among the Secretary, handlers 
and producers, and the Secretary is not to substitute his judgment for that of the industry as 
to how best to market a crop in ordinary circumstances. Even if petitioners had proven that 
alternative industry views were kept from the Division Director, who issued the weekly volume 
regulations, I would have remanded the matter to the Director to make a determination at the 
present time as to whether the additional information would have altered the regulations. The 
Act is particularly designed to benefit cooperative associations. Where issues can only be 
decided on the basis of the rulemaking record, ALJ’s should not permit petitioners to subpoena 
or introduce evidence relating to the wisdom of the program, or purporting to show that 
petitioners have been damaged or disadvantaged by activities undertaken in accordance with the 
provisions of the order. The ALJ’s should dismiss any allegation showing on its face that 
petitioners are going to attempt, in effect, to invalidate an order provision, from an evidentiary 
standpoint, based on de novo evidence to be introduced at the § 8c(15)(A) hearing. 





Linda A. Netzer, Beverly Hills, California, for Petitioner. 
Gregory Cooper, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a proceeding instituted by petitions filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the 
Handling of Navel Oranges Grown in Arizona and Designated Part of 
California (7 C.F.R. Part 907).' 

On April 23, 1987, Administrative Law Judge Victor W. Palmer (ALJ) 
(now Chief ALJ) filed an Initial Decision and Order holding that the 
“regulations under Marketing Order 907, which imposed flow-to-market 
restrictions on petitioners’ handling of District 1, California-Arizona navel 
oranges, from 1979 to January 31, 1985, were not in accordance with law for 
the reasons, and only for the reasons, set forth in the aforegoing Decision" 
(Initial Decision at 82). 

On May 26, 1987, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).?- On July 17, 
1987, petitioners filed cross-appeals as to the issues decided adversely to their 
positions by the ALJ. On August 31, 1987, the case was referred to the 
Judicial Officer for decision. 

Ten independent marketing associations, who (like petitioners) are 
handlers of California-Arizona navel oranges produced in District 1, filed a 
brief in support of respondent’s position on appeal. In addition, Sunkist 
Growers, Inc., which had previously supported respondent’s position, filed 
briefs on appeal in support of respondent’s position. The Small Business 
Administration filed a brief supporting the ALJ’s Initial Decision. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 900.65(b)(1)), was requested, but since the record is so voluminous 
(approximately 4% feet high), and the case has been so thoroughly briefed by 
numerous attorneys, oral argument would seem to serve no useful purpose. 
For the reasons set forth below, I find no merit in petitioners’ contentions 
and, therefore, I am dismissing the petitions. 

The issues are properly stated by the ALJ as follows (Initial Decision at 1- 
2): 


Petitioners do not presently challenge the lawfulness of the Act itself, 
or Marketing Order 907, as promulgated under the Act. Their 


See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1987 Cum. Supp.). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals 
from the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers 
and Stockyards Act regulatory program). 
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challenges are to the Secretary's annual implementation and weekly 
allocation of prorated volume restrictions since the 1974-1975 season, 
under circumstances that, allegedly, amounted to an unlawful delegation 
of authority by the Secretary to the Order’s Navel Orange 
Administrative Committee that is dominated by Sunkist Growers, Inc., 
a competing marketing organization; constituted arbitrary, capricious 
exercises of regulatory power which were abuses of discretion; were not 
in compliance with the notice and comment requirements of the 
Administrative Procedure Act; and discriminated against petitioners by 
denying them, as handlers in the Marketing Order’s Prorate District 1, 
the “equity of marketing opportunity" that the order specifies be given 
"to handlers in all districts." Petitioners also contended that the 
Secretary violated the Act by failing to establish and maintain parity 
prices, but those allegations were dismissed by a written ruling in 
advance of the hearing, and shall not again be discussed. 


Petitioners seek future relief, and, also, a determination that the prior 
volume restrictions were illegal. Such a determination presumably would be 
relevant in civil forfeiture proceedings against some of petitioners and their 
principals in the amount of $3.4 million based on alleged violations of the 
navel and Valencia orange orders (Ex. 782, Bulletin No. 31, p. 2 (Apr. 30, 
1985)). 

The heart of petitioners’ "equity of marketing opportunity" argument is that 
handlers in District 1, which covers Central California (the San Joaquin 
Valley), have been treated equally with handlers in District 2, which covers 
Southern California, in determining allotments which limit the amcunt of 
oranges that can be sold in the (profitable) domestic fresh market. Petitioners 
contend such equal treatment is inequitable since (i) allotments are based on 
the "tree crop" of each handler, which includes oranges that will, in fact, be 
exported, (ii) exported oranges are nonregulated, i.e., not subject to 
allotments, and (iii) oranges in District 2 are better suited for the export 
market (which is about as profitable to growers and handlers as the domestic 
fresh maiket), enabling District 2 handlers to export over half of their 
merchantable oranges (about 37.3% of their total orange supply), while 
District 1 handlers can export only about 3.8% of their total orange supply. 
As a result, petitioners contend that allotments (which limit District 1’s 
domestic fresh marketing to about 70% of District 1’s oranges) are binding on 
District 1 handlers, forcing them to divert merchantable fruit to the 
unprofitable products (juice) market, but allotments are not binding on 
District 2 handlers, who cannot even use all of their allotments because of 
their exports. Unfortunately for petitioners, equality is mandated by the Act 
and the order. 


Provisions of the Statute 


The principal statutory provisions discussed in this decision are 7 U.S.C. 
§§ 602, 608c(6)(C), 608c(7)(D), 608c(11), and 608c(16)(A). However, for a 
more complete understanding of the regulatory program, the following 





statutory provisions are pertinent (7 U.S.C. §§ 602, 608c(1)-(4), (6)(A)-(6)(F), 


(7)(C), (7)(D), (9), (11), (12), (14), (15), (16), (17), 
(19), 610(b) (emphasis added)): 


§ 602. Declaration of policy; establishment of price basing period; 
marketing standards; orderly supply flow; circumstances for 
continued regulation 

It is declared to be the policy of Congress-- 


(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintain 
such orderly marketing conditions for icultural commodities in 
interstate commerce as will establish, as the prices to farmers, parity 
prices as defined by section 1301(a)(1) of this title. 


(2) To protect the interest of the consumer by (a) approaching the 
level of prices which it is declared to be the policy of Congress to establish 
in subsection (1) of this section by al correction of the current level 
at as rapid a rate as the Secretary of Agriculture deems to be in the public 
interest and feasible in view of the current consumptive demand in 
domestic and foreign markets, and (b) authorizing no action under this 
chapter which has for its purpose the maintenance of prices to farmers 
above the level which it is declared to be the policy of Congress to 
establish in subsection (1) of this section. 


(3) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintain 
such production research, marketing research, and development 


projects provided in section 608c(6)(I) of this title, such container and 
pack requirements provided in section reg of this title, such 


minimum standards of quality and maturity and such grading and 
inspection requirements for agricultural commodities enumerated in 
section 608c(2) of this title [which includes ye other than milk and 
its products, in interstate commerce as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public 
interest. 


(4) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintain 
such = marketing conditions for any agricultural commodity 
enumerated in section 608c(2) of this title [which includes fruits] as will 
provide, in the interests of producers and consumers, an orderly flow 
of the supply thereof to market throughout its normal marketing season 
to avoid unreasonable fluctuations in supplies and prices. 


(5) Through the exercise of the power conferred upon the 
Secretary of Agriculture under this chapter, to continue for the 
remainder of any marketing season or marketing year, such regulation 
pursuant to any order as will tend to avoid a disruption of the orderly 
marketing of any commodity and be in the public interest, if the 
regulation of such commodity under such order has been initiated 
during such marketing season or marketing year on the basis of its 
need to effectuate the policy of this chapter. 
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§ 608c. Orders regulating handling of commodity 
(1) Issuance by Secretary 


The Secretary of Agriculture shall, subject to the provisions of this 
section, issue, and from time to time amend, orders applicable to 
poocane associations of producers, and others engaged in the 

andling of any agricultural commodity or product thereof specified in 
subsection (2) of this section. Such persons are referred to in this 
chapter as “handlers.” Such orders shall regulate, in the manner 
hereinafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the current of 
interstate or foreign commerce, or which directly burdens, obstructs, or 
— interstate or foreign commerce in such commodity or product 
thereof. 


(2) Commodities to which applicable; single commodities and separate 
agricultural commodities 


Orders issued pursuant to this section shall be applicable — to (A) 
the following agricultural commodities and the products thereof (except 
canned or frozen pears, grapefruit, cherries, apples, or cranberries, the 
products of naval stores, and the products of honeybees), or to any 
regional, or market classification of any such commodity or product: 
Milk, fruits (including filberts, almonds, pecans, and walnuts but not 
including apples, other than apples produced in the States of 
Washington, Oregon, Idaho, New York, Michigan, Maryland, New 
Jersey, Indiana, California, Maine, Vermont, New Hampshire, Rhode 
Island, Massachusetts, Connecticut, Colorado, Utah, New Mexico, 
Illinois, and Ohio, and not including fruits for canning or freezing other 
than pears, olives, grapefruit, cherries, cranberries, and apples produced 
in the States named above except Washington, Oregon, and Idaho), 
tobacco, — (not including vegetables, other than asparagus, for 
canning or freezing and not including potatoes for canning, freezing, or 
other processing), hops, honeybees, and naval stores as included in the 
Naval Stores Act [7 U.S.C. 91 et seq.] and standards established 
thereunder (including refined or partially refined oleoresin). . . . 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of 
this chapter with respect to any — or product thereof specified 
in subsection (2) of this section [which includes fruits], he shall give due 
notice of and an opportunity for a hearing upon a proposed order. 


(4) Finding and issuance of order 





After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an ie if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the 
issuance of such order and all of the terms and conditions thereof will 
tend to effectuate the declared policy of this chapter with respect to 
such commodity. 


(6) Other commodities; terms and conditions of orders 


In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) of 
this section [including fruits] orders issued pursuant to this section shail 
contain one or more of the following terms and conditions, and (except 
as provided in subsection (7) of this section), no others: 


(A) Limiting, or providing methods for the limitation of, the total 
quantity of any such commodity or product, or of any grade, size, or 
quality thereof, produced during any specified period or periods, which 
may be marketed in or transported to any or all markets in the current 
of interstate or foreign commerce or so as directly to burden, obstruct, 
or affect interstate or foreign commerce in such eer or product 
thereof, during any specified period or periods by all handlers thereof. 


(B) Aillotting or providing methods for allotting, the amount of 
such commodity or product, or any grade, size, or quality thereof, which 
each handler may purchase from or handle on behalf of any and all 
producers thereof, during any specified period or periods, under a 
uniform rule based upon the amounts sold by such producers in such 
prior period as the Secretary determines to be representative, or upon 
the current quantities available for sale by such producers, or both, to 
the end that the total quantity thereof to be purchased, or handled 
during any specified period or periods shall be apportioned equitably 
among producers. 


(C) Allotting, or providing methods for allotting, the amount of 
any such commodity or product, or any grade, size, or quality thereof, 
which each handler may market in or transport to any or all markets in 
the current of interstate or foreign commerce or so as directly to 
burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, under a uniform mule based upon the 
amounts which each such handler has available for current shipment, or 
upon the amounts shipped by each such handler in such prior period 
as the Secretary determines to be representative, or both, to the end 
that the total quantity of such commodity or product, or any grade, size, 
or quality thereof, to be marketed in or transported to any or all markets 
in the current of interstate or foreign commerce or so as directly to 
burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, during any specified period or periods 
shall be equitably apportioned among all of the handlers hereof 
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(D) Determining, or providing methods for determining, the 
existence and extent of the surplus of any such commodity or product, 
or of any grade, size, or quality thereof, and providing for the control 
and disposition of such surplus, and for e valizng the burden of such 
— elimination or control among the producers and handlers 
thereof. 


(E) Establishing or providing for the establishment of reserve 
pools of any such commodity or —- or of any grade, size, or 
quality thereof, and providing for the equitable distribution of the net 
return derived from the sale thereof among the persons beneficially 
interested therein. 


(F) Requiring or providing for the requirement of inspection of 


any such commodity or product produced during specified periods and 
marketed by handlers. 


(7) Terms common to all orders 
In the case of the agricultural commodities and the products thereof 


specified in subsection (2) of this section orders shall contain one or 
more of the following terms and conditions: 


C) _ Providing for the selection by the Secretary of Agriculture, or a 
method for the selection, of an agency or agencies and defining their 
powers and duties, which shall include only the powers: 


(i) To administer such order in accordance with its terms and 
provisions; 


(ii) To make rules and regulations to effectuate the terms and 
provisions of such order, 


(itt) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 


(iv) To recommend to the Secretary of Agriculture 
amendments to such order. 


(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and necessary 
to effectuate the other provisions of such order. 





(9) Orders with or without marketing agreement 


Any order issued pursuant to this section shall become effective in 
the event that, notwithstanding the refusal or failure of handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of more than 50 per centum of the 
volume of the commodity or product thereof (except that as to citrus 
fruits ee in any area producing what is known as California 
citrus fruits said per centum shall be 80 per centum) covered by such 
order which is produced or marketed within the production or 
marketing area defined in such order to sign a marketing agreement 
relating to such commodity or product thereof, on which a hearing has 
been held, the Secretary of Agriculture determines: 


(A) | That the refusal or failure to sign a marketing agreement 
(upon which a hearing has been held) by the handlers (excluding 
cooperative associations of producers who are not engaged in 
processing, distributing, or shipping the commodity or product thereof 
covered by such order) of more than 50 per centum of the volume of 
the commodity or product thereof (except that as to citrus fruits 

roduced in any area producing what is known as California citrus 
ruits said per centum shall be 80 per centum) specified therein which 
is produced or marketed within the production or marketing area 
specified therein tends to prevent the effectuation of the declared policy 
of this chapter with respect to such commodity or product, and 


(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity pursuant 
to the declared policy, and is approved or favored: 


(i) By at least two-thirds of the producers (except that as to 
citrus fruits produced in any area producing what is known as 
California citrus fruits said order must be approved or favored 
by three-fourths of the producers) who, during a representative 
period determined by the Secretary, have been engaged, within 
the production area specified in such marketing agreement or 
order, in the production for market of the commodity specified 
therein, or who, during such representative period, have been 
engaged in the production of such commodity for sale in the 
marketing area specified in such marketing agreement, or order, 
or 


(ii) By producers who, during such representative period, 
have produced for market at least two-thirds of the volume of 
such commodity produced for market within the production area 
specified in such marketing agreement or order, or who, during 
such representative period, have produced at least two-thirds of 
the volume of such commodity sold within the marketing area 
specified in such marketing agreement or order 


(11) Regional application 
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(A) No order shall be issued under this section which is applicable 
to all production areas or marketing areas, or both, of any commodity or 
product thereof unless the Secretary finds that the issuance of several 
orders applicable to the respective regional production areas or regional 
marketing areas, or both, as the case may be, of the commodity or 
product would not effectively carry out the declared policy of this chapter. 


(B) Except in the case of milk and its products, orders issued 
under this section shall be limited in their application to the smallest 
regional production areas or regional marketing areas, or both, as the 
case may be, which the Secretary finds practicable, consistently with 
carrying out such declared policy. 


(C) All orders issued under this section which are applicable to 
the same commodity or product thereof shall, so far as practicable, 
prescribe such different terms, applicable to different production areas 
and marketing areas, as the Secretary finds necessary to give due 
recognition to the differences in production and marketing of such 
commodity or product in such areas. 


(12) Approval of cooperative association as approval of producers 
Whenever, pursuant to the provisions of this section, the Secreta: 


is required to determine the approval or disapproval of producers wit 
respect to the issuance of any order, or any term or condition thereof, 


or the termination thereof, the Secretary shall consider the approval or 
disapproval by any ge association of producers, bona fide 
engaged in marketing the commodity or product thereof covered by 
such order, or in rendering services for or advancing the interests of 
the producers of such commodity, as the approval or disapproval of the 
producers who are members of, stockholders in, or under contract with, 
such cooperative association of producers. 


(14) Violation of order; penalty 


Any handler subject to an order issued under this section, or any 
officer, director, agent, or employee of such handler, who violates any 
provision of such order (other than a provision calling for payment of 
a pro rata share of expenses) shall, on conviction, be fined not less than 
$40 or more than $500 for each such violation, and each day during 
which such violation continues shall be deemed a separate violation: 
Provided, That if the court finds that a petition pursuant to subsection 
fe of this section was filed and prosecuted by the defendant in good 

aith and not for delay, no penalty shall be imposed under this 
subsection for such violations as occurred between the date upon which 
the defendant’s petition was filed with the Secretary and the date upon 
which notice of the Secretary’s ruling thereon was given to the 





defendant in accordance with regulations prescribed pursuant to 
subsection (15) of this section. 


(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
—— prayer of such petition which shall be final, if in accordance 
with law. 


(B) The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place of 
business, are vested with jurisdiction in omy to review such ruling, 
owen a bill in equity for that purpose is filed within twenty days 
rom the date of the entry of such ruling. Service of process in such 
proceedings may be had upon the Secretary by delivering to him a copy 
of the bill of complaint. If the court determines that such ruling is not 
in accordance with law, it shall remand such proceedings to the 
Secretary with directions either (1) to make such ruling as the court 
shall determine to be in accordance with law, or (2) to take such 
further proceedings as, in its opinion, the law requires. The pendency 
of proceedings instituted pursuant to this subsection (15) shall not 
impede, hinder, or delay the United States or the Secretary of 
Agriculture from obtaining relief pursuant to section 608a(6) of this 
title. Any proceedings brought pursuant to section 608a(6) of this title 
(except where brought by way of counterclaim in proceedings instituted 
ursuant to this subsection (15)) shall abate whenever a final decree 
as been rendered in proceedings between the same parties, and 
oe the same subject matter, instituted pursuant to this subsection 
15). 


(16) Termination of orders and marketing agreements 


(A) The Secretary of Agriculture shall, whenever he finds that any 
order issued under this section, or any provision thereof, obstructs or does 
not tend to effectuate the declared policy of this chapter, terminate or 
suspend the operation of such order or such provision thereof. 


(B) The Secretary shall terminate any marketing agreement 
entered into under section 608b of this title, or order issued under this 
section, at the end of the then current marketing period for such 
commodity, specified in such marketing agreement or order, whenever 
he finds that such termination is favored by a ma _ of the producers 
who, during a representative period determined by the Secretary, have 
been engaged in the production for market of the commodity specified 
in such marketing agreement or order, within the production area 
specified in such marketing agreement or order, or who, during such 
representative period, have been engaged in the production of such 


14 
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commodity for sale within the marketing area specified in such 
marketing agreement or order: Provided, That such majority have, 
during such representative period, produced for market more than 50 
per centum of the volume of such commodity produced for market 
within the production area specified in such marketing agreement or 
order, or have, during such representative period, produced more than 
50 per centum of the volume of such commodity sold in the marketin 
area specified in such marketing agreement or order, but suc 
termination shall be effective only if announced on or before such date 
(prior to the end of the then current marketing period) as may be 
specified in such marketing agreement or order. 


(C) The termination or suspension of any order or amendment 
thereto or provision thereof, shall not be considered an order within the 
meaning of this section. 


(17) Provisions applicable to amendments 

The provisions of this section and section 608d of this title 
applicable to orders shall be applicable to amendments to orders: 
Provided, That notice of a hearing upon a proposed amendment to any 
order issued pursuant to this section, given not less than three days 
prior to the date fixed for such hearing, shall be deemed due notice 
thereof... . The Secretary shall not be required to call a hearing on 
any proposed amendment to an order in response to an application for 
a hearing on such oe ag amendment if the application requesting 
the hearing is received by the Secretary within ninety days after the 
date on which the Secretary has announced the decision on a previously 
proposed amendment to such order and the two proposed amendments 
are essentially the same. 


(19) Producer or processor referendum for approving order 


For the purpose of ascertaining whether the issuance of an order is 
approved or favored by producers or processors, as required under the 
—_— provisions of this chapter, the Secretary may conduct a 
referendum among producers or processors and in the case of an order 
other than an amendatory order shall do so. The requirements of 
approval or favor under any such provision shall be held to be complied 
with if, of the total number of producers or processors, or the total 
volume of production, as the case may be, represented in such 
referendum, the percentage approving or favoring is ag to or in 
excess of the percentage required under such provision. The terms and 
conditions of the proposed order shall be described by the Secretary in 
the ballot used in the conduct of the referendum. The nature, content, 
or extent of such description shall not be a basis for attacking the 
legality of the order or any action relating thereto. Nothing in this 
lentes shall be construed as limiting representation by cooperative 
associations as provided in subsection (12) of this section. . . . 





§ 610. Administration 


(b) State and local committees or associations of producers; handlers’ 
share of expenses of authority or agency 


(1) The Secretary of Agriculture is authorized to establish, for the 
more effective administration of the functions vested in him by this 
chapter, State and local committees, or associations of producers, and 
to permit cooperative associations of producers, when in his judgment 
they are qualified to do so, to act as agents of their members and 

atrons in connection with the distribution of payments authorized to 
cs made under section 608 of this title. The Secretary, in the 
administration of this chapter, shall accord such recognition and 
encouragement to producer-owned and producer- controlled cooperative 
associations as will be in harmony with the policy toward cooperative 
associations set forth in existing Acts of Congress, and as will tend to 
promote efficient methods of marketing and distribution. 


Relevant Provisions of the Order and Regulations 


A detailed knowledge of the order and regulations, and a complete 
understanding of how the marketing order works, is essential to a proper 
resolution of the issues involved here. From 1974 through January 11, 1985, 
Marketing Order 907 (7 C.F.R. Part 907) provided in pertinent part: 


Definitions 


§ 907.4 Production area. 

"Production area" means the State of Arizona and that part of the 
State of California south of a line drawn due east and west through the 
present post office in Red Bluff, Calif. 

§ 907.5 Oranges. 


Oranges" means those oranges . . . commonly known as navels, and 
which are grown in the production area. 


§ 907.7 Committee. 


"Committee" means the Navel Orange Administrative Committee 
established pursuant to § 907.20. 


§ 907.9 Handler. 
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"Handler" means any person who handles oranges. 
§ 907.10 Handle. 


"Handle" means to buy, sell, consign, transport, or ship oranges . . 
. or in any other wa _o oranges in the current of commerce, 
between the State of California and any point outside thereof in the 
continental United States, Alaska,’ or Canada, or within the State of 
California, or between the State of Arizona and any point outside 
thereof in the continental United States, Alaska,3 or Canada, or within 
the State of Arizona. ... 


§ 907.11 Oranges available for current shipment. 


"Oranges available for current shipment" means all oranges as 
measured by the total tree crop. 


§ 907.12 Tree crop. 


"Tree crop" means the total quantity of oranges on the trees as 
determined by the committee. 


§ 907.18 Export. 


"Export" means shipments of oranges to points outside the 
continental United States, Canada and Alaska.3 


Administrative Body 
§ 907.20 Establishment and membership. 


There is hereby established a Navel Orange Administrative 
Committee consisting of 11 members, for each of whom there shall be 
one alternate, and for each grower member an additional alternate. 
Six of the members and their respective alternates shall be growers. 
Four of the members and their respective alternates shall be handlers, 
or employees of handlers, or employees of central marketing 


3On January 11, 1985, "Alaska" was deleted through the amendment of this provision (50 
Fed. Reg. 1429, 1430 (1985)). Many of the provisions that follow, which controlled the issuance 
of prorate and the weekly allocations of prorate, were also changed by the amendments of 
January 11, 1985. 
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organizations. One member of the committee and an alternate of such 
member shall be nominated as provided in § 907.22(f)*.... 


§ 907.22 Nominations. 


(b) Any cooperative marketing organization, or the growers affiliated 
therewith, which handled more hee 50 percent of the total volume of 
oranges during the fiscal year in which nominations for members and 
alternate members of the committee are submitted shall nominate 
three grower members, three alternate grower members, three 
additional alternate grower members, two handler members, and two 
alternate handler members of the committee.° 


(c) All cooperative marketing organizations which market oranges 
and which are not qualified under paragraph (b) of this section, or 
growers affiliated therewith, shall nominate one grower member, one 
alternate grower member, one additional alternate grower member, one 
handler member, and one alternate handler member. 


(d) All growers who are not affiliated with a cooperating marketing 
organization which markets oranges shall nominate two grower 
members, two alternate grower members, two additional grower 
members, one handler member, and one alternate handler member.’ 


§ 907.23 Selection. 


From the nominations made pursuant to § ea or from other 
qualified growers and handlers, the Secretary shall select three grower 
members of the committee, an alternate and an additional alternate to 
each of such grower members; aiso two handler members of the 
committee and an alternate to each of such handler members. From 
the nominations made pursuant to § 907.22(c) or from other qualified 
growers and handlers the Secretary shall select one grower member of 
the committee, an alternate and an additional alternate to such grower 


‘Section 907.22(f) empowers the committee to nominate its eleventh member and alternate 
as a nonindustry member and alternate, not drawn from growers, handlers, or central marketing 
organizations. The nonindustry member customarily has not voted. 


Sunkist Growers, Inc., was the only cooperative marketing organization which qualified 
during 1975-84, under this paragraph, and as such was authorized to nominate 5 of the 
committee’s 11 members. 


In other words, all cooperatives other than Sunkist Growers, Inc., were authorized to 
nominate (by a weighted vote (¢ (e)) 2 of the committee’s 11 members. 


7In other words, the "independent growers" were authorized to nominate 3 of the 
committee’s 11 members. 
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member; also one handler member of the committee and an alternate 
to such handler member. From the nominations made pursuant to § 
907.22(d) or from other qualified eee and handlers the Secretary 
shall select two grower members of the committee, an alternate and an 
additional alternate to each of such grower members; also one handler 
member of the committee and an alternate to such handler member. 
From the nominations made pursuant to § 907.22(f) or from other 
qualified persons the Secretary shall select one member of the 
committee and an alternate to such member. 


§ 907.28 Powers. 
The committee shall have the following powers: 

(a) To administer the provisions of this part in accordance with its 
—“— To make and adopt rules and regulations to effectuate the 
terms and provisions of this part; 


c) To receive, investigate, and report to the Secretary complaints 
of violations of the provisions of this part; and 


(d) To recommend to the Secretary amendments to this part. 
§ 907.29 Duties. 
The committee shall have the following duties: 


(a) To select a chairman and such other officers as may be 
necessary, and to define the duties of such officers; 


(b) To appoint such employees, agents, and representatives as it 
may deem necessary, and to determine the compensation and to define 
the duties of each; 


(c) To submit to the Secretary at the beginning of each fiscal year 
a budget for such fiscal year, including a report in explanation of the 
items appearing therein and a recommendation as to the rate of 
assessment for such fiscal year; 


(d) To keep minutes, books, and records which will reflect all of 
the acts and transactions of the committee and which shall be subject 
to examination by the Secretary; 


(e) To prepare a monthly statement of the financial operations of 
the committee and to make copies of each such statement available to 
growers and handlers for examination at the office of the committee; 





(f) To cause its books to be audited by a certified public accountant 
at least once each fiscal year, and at such other times as the Secretary 
may request; 


(g) To act as intermediary between the Secretary and any grower 
or handler; 


(h) To provide an adequate system for determining the total 
eeatty of oranges available for current shipment, and to make such 
eterminations, including determinations by grade, size, and maturity 
conditions, as it may deem necessary, or as may be prescribed by the 
Secretary, in connection with the administration of this part; 


_ (i) To investigate the growing, handling, and marketing conditions 
with respect to oranges, and to assemble data in connection therewith; 


9) To submit to the Secretary such available information, including 
verified reports, as he may request; 


(k) To notify producers and handlers of meetings of the committee 
to consider recommendations for regulation; 
(1) To consult with such representatives of growers or groups of 
owers as may be deemed necessary and to pay the travel expenses 
incurred by such representatives in attending committee meetings at the 
request of the committee: Provided, That the committee shall not pay 
the travel expenses of more than three such representatives in 
connection with any one meeting of the committee; 


(m) To investigate compliance with the provisions of this part; and 


(n) With the approval of the Secretary, to reapportion the number 
of grower members or handler members on the Navel Orange 
Administrative Committee who are nominated pursuant to § 907.22(c) 
and (d). Any such reapportionment shall be based, insofar as 
a upon the proportionate amount of navel oranges handled 

y the respective types of marketing organizations: Provided, That each 
of the grower groups described in § 907.22(c) and (d) shall be entitled 
to nominate at least one grower member and one handler member 
together with their respective alternates. 


Regulation 
§ 907.50 Marketing policy. 


(a) Prior to the recommendation for regulation for each prorate 
district, the committee shall submit to the Secretary its marketing policy 
for the ensuing season. Such marketing policy shall contain the 
following information: (1) The available crop of oranges in the prorate 
district, including estimated quality and composition of sizes; (2) the 
estimated utilization of the crop, showing the quantity and P amperes 


of the crop that will be marketed in domestic, export, and by-product 
channels, together with quantities otherwise to be disposed of; (3) a 
schedule of estimated weekly shipments to be recommended to the 
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Secretary during the ensuing season; (4) available supplies of 
competitive oranges in all producing areas of the United States; (5) 
level and trend of consumer income; (6) estimated supplies of 
competitive citrus commodities; and ) any other pertinent factors 
bearing on the marketing of oranges. In the event that it becomes 
advisable to substantially modify such marketing policy the committee 
shall submit to the Secretary a revised marketing policy setting forth 
the information as required in this paragraph. 


All meetings of the committee held for the purpose of 
formulating such marketing policies shall be open to growers and 
handlers. The committee shall give notice to growers by publication of 
notice of such meetings in such newspapers as they deem appropriate 
and shall advise all handlers by mail of such meetings. 


(c) The committee shall transmit a copy of each marketing policy 
report or revision thereof to the Secretary and to each grower and 
handler who files a request therefor. Copies of all such reports shall 
be maintained in the office of the committee where they shall be 
available for examination by growers and handlers. 


§ 907.51 Recommendations for volume regulation. 


(a) The committee may recommend to the Secretary the total 
quantity of oranges which it deems advisable to be handled during the 
next succeeding week in each prorate district. If, for any reason, the 
committee recommends the issuance of volume regulation but fails to 
recommend to the Secretary the total quantity of oranges which it 
deems advisable to be handled during the next succeeding week in 
each prorate district, sh Spas representing the respective views of the 
committee members with respect to its failure to act shall be submitted 
promptly to the Secretary. 


b)In making its recommendation, the committee shall provide 
equity of marketing opportunity to handlers in all districts and shall give 
due consideration to the following factors: (1) Market prices for 
oranges, including market prices by grades and sizes; (2) supply of 
oranges on track at, and enroute to, the principal markets; (3) supply, 
maturity, and condition of oranges in the area of production, including 
the grade and size composition thereof; (4) market prices and supplies 
of citrus fruits from California, Arizona, and competitive producing 
areas, and supplies of other competitive fruits; (5) trend and level in 
consumer income; and (6) other relevant factors. 


(c) At any time during a week for which the Secretary, pursuant to 
§ 907.52, has fixed the quantity of oranges which may be handled, the 
committee may, if such action is deemed advisable, recommend to the 
Secretary that such quantity be increased for such week. Any such 
recommendation, together with the committee’s reasons for such 
recommendation, shall be submitted promptly to the Secretary. 





(d) The committee shall, with the approval of the Secretary, adopt 
rocedural rules and regulations to effectuate the provisions of this § 
7.51. 


§ 907.52 Issuance of volume regulation. 


Whenever the Secretary shall find, from the recommendations and 
information submitted vi the committee, or from other available 
information, that to limit the quantity of oranges which may be handled 
in each — district during a specified week will tend to effectuate 
the declared policy of the act, he shall fix such quantity. Such 
regulation may be made effective, as authorized by the act, irrespective 
of whether the season average price for navel oranges is in excess of 
the parity price — therefor in the act. The quantity so fixed may 
be increased by the Secretary at any time during such week. 


§ 907.53 Prorate bases. 


a) Each person who has oranges available for current shipment 
shall submit to the committee, at such time and in such manner as may 
be designated by the committee, and upon forms made available by it, 
a written application for a prorate base and for allotments as provided 
in this part. 

Such application shall be substantiated in such manner and 
shall be supported by such evidence as the committee may require, and 
shall include at least (1) the name and address of the producer or duly 
authorized agent, if any, for each grove or portion thereof, the fruit of 
which is included in the quantity of oranges available for current 
shipment by the applicant; 2) an accurate Taciotinn of the location 
of each such grove or portion thereof, including the number of acres 
contained therein; and (3) an estimate of the total quantity of oranges 
available for current shipment by the applicant in terms of a unit 
measure designated by the committee. 


(c) Such application shall include a certification by the handler that 
he has control, for all purposes relating to this part, of the oranges 
described in the application. 


(d) If the quantity of oranges available for current shipment by any 
person is increased or decreased by the acquisition or loss of the 
control required by paragraph (c) of this section, such person shall 
submit promptly a report thereof to the committee upon forms made 
available by it, which report shall be verified in such manner as the 
committee may require. 


(e) If any person gains or loses control of oranges as required by 
paragraph (c) of this section, there shall be a corresponding increase 
or decrease in the quantity of oranges available for current shipment 
by such person. If it is determined by the committee that any person 
who has lost control of oranges as required by paragraph (c) of this 
section has handled a quantity of such oranges less than the quantity 
that could have been handled under the allotments issued thereon, the 
quantity of oranges available for current shipment by such person shall 
be adjusted by deducting therefrom, over such period as may be 
determined by the committee a quantity of oranges equivalent to the 
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uantity upon which allotments were issued but which were not utilized 
thereon and, in the event the change in control of oranges is occasioned 
by a bona fide transfer of the ownership of the real property on which 
oranges were produced, the person gaining the control of such oranges 
shall have his quantity of oranges available for current shipment 
adjusted by adding thereto a quantity of oranges equal to that which is 
so deducted. 


(f) When any person having a prorate base has moved all his 
oranges or has remaining a quantity smaller than his allotment, he shall 
be removed from the prorate base or his prorate base shall be reduced 
so that his allotment based thereon shall not exceed the quantity of 
oranges remaining under his control; except that he shall receive his 
allotments on his full prorate base to the extent necessary to pay back 
loans for which he is obligated in any week that repayment of loans 
may be due. 


(g) The committee shall determine the accuracy of the information 
submitted pursuant to this section. Whenever the committee finds that 
there is an error, omission, or inaccuracy in any such information, it 
shall correct the same and shall give the person who submitted such 
report a reasonable opportunity to discuss with the committee the 
factors considered in making the correction. If it is determined that an 
error, Omission, or inaccuracy has resulted in the establishment of a 
smaller or a larger quantity or oranges available for current shipment 
than that to which a person was entitled under this part, such quantity 
shall be increased or decreased, over such period as may be determined 
by the committee, by an amount necessary to correct the error, 
omission, or inaccuracy. 


(h) Each week during the marketing season when volume 
regulation is likely to be recommended, the committee shall compute, 
with respect to each prorate district, the total quantity of oranges 
available for current shipment by each person who has applied for a 
prorate base and for allotments. On the basis of such computation, the 
committee shall fix a prorate base for each person who is entitled 
thereto. Such prorate base shall represent the ratio between the total 
quantity of oranges available for current shipment in the particular 
prorate district by each applicant and the total quantity of oranges 
available for current shipment in such district by all such applicants. 
The committee shall notify the Secretary of the prorate base fixed for 
on yoann and shall notify each such person of the prorate base fixed 
or ° 


§ 907.54 Allotments. 


Whenever the Secretary has fixed the quantity of oranges which ma 
be handled during any week in a prorate district, the committee sh 
calculate the quantity of oranges which may be handled by each such 
person during such week. The said quantity shall be the allotment of 
such person and shall be in an amount equivalent to the product of the 
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prorate base of such person and the total quantity of a grown in 
such prorate district and fixed by the Secretary as the tot ny of 
oranges which may be handled during such week. The committee s 


a reasonable notice to each person of the allotment computed for 
pursuant to this part. 


§ 907.55 Overshipments. 


During any week for which the Secretary has fixed the total quantity 
of oranges which may be handled, any person who has received an 
allotment for such week, and whose total allotment is not loaned, or is 
not required for the repayment of an allotment loan or as a deduction 
for a prior overshipment, may handle in addition to his allotment an 
amount of such oranges equivalent to 20 percent of his allotment, or 
one carload, whichever is the greater: vided, however, That the 
committee may, with the approval of the Secretary, reduce such 20 
percent to a percentage not less than 10 percent: And provided further, 
That if, subsequent to the determination of general maturity, allotment 

other than short life nen? is forfeited in any prorate district 
uring any prorate period, such forfeiture shall be used to reduce the 
amount of maximum permissible overshipments made during such 
a period, unless the forfeiting handler shall have made a bona 
ide and timely offer to the committee to lend his undershipment. Such 
forfeitures shall be first applied to handlers within such district in which 
the forfeiture occurred and second to qualified handlers in other 
districts. Allocation of forfeitures to handlers who have overshipped 
shall be made in proportion to, but not in excess of, the quantity 
hin by sik such handler. In the case of short life allotments, 
any forfeiture thereof shall be credited as above provided only against 
overshipment of allotments issued pursuant to § 907.54. However, no 
handler who has overshipped more than the maximum permissible 
under this section shall —_—- in the credits allowed by this 
provision. The quantity of oranges so handled in excess of each such 
person’s allotment (but not exceeding an amount equivalent to the 
excess shipments permitted under this section) shall be deducted from 
each such person’s allotment for the next week: Provided, That no 
such deduction shall apply when such quantity is handled pursuant to 
early maturity allotment issued under § 907.60, or is entirely reduced 
by application of forfeited allotment. If such person’s allotment for 
such week is in an amount less than the excess shipments permitted 
under this section, as reduced by the —— of forfeited allotment, 
the remaining quantity shall be deducted from succeeding weekly 
allotments issued to each such person until such excess has been 
entirely offset: Provided, That no overshipment incurred during one 
season shall be deducted from allotments issued during the following 


season. The provisions of this section shall not apply to any person 
who, during any week, has not received an allotment under this subpart 
for such week. The committee, with the approval of the Secretary, 
shall adopt procedural rules and regulations to effectuate the provisions 
of this § 907.55. 


§ 907.56 Undershipments. 


If any person handles during any week a quantity of oranges, 
covered by a regulation issued pursuant to § 907.52, in an amount less 
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than his allotment of oranges for such week, he may handle, in addition 
to his allotment for the next week only, a quantity of such oranges 
equivalent to such undershipment — that the undershipment of 
early maturity allotment shall not entitle a handler to so handle an 
additional quantity of oranges. 


§ 907.57 Allotment loans. 


(a) A person to whom allotments have been issued under general 
maturity or the short life provisions of this subpart may, in accordance 
with the provisions of this section, lend such allotments to other 

rsons, within any prorate district, to whom allotments also have been 
issued. Such loans shall be confirmed to the committee by both parties 
thereto within 48 hours after any such agreement has aon entered 
into, and such agreements shall include a date for the repayment of 
such allotments to the lender during the then current marketing season. 
If, on the date of repayment specified in the loan agreement, the 
borrower has insufficient allotment to repay such loan, he shall repay 
such loan as soon after the repayment date as he has allotments 
available to him for that purpose: Provided, That no loans made during 
one season shall be required to be repaid from allotments issued during 
the following season. 


(b)A person desiring to loan all or part of his allotment shall 
attempt to do so first within his own district and if he so chooses, may 
request the committee to act in his behalf. A person desiring to loan 
allotment to persons outside his own district shall request the 
committee to arrange the loan on his behalf with the committee first 
offering the loan to persons within the district who file requests for 
such loans and, failing to do so, may then arrange to offer the loan 
outside of the district in an equitable manner: Provided, That offers 
to loan short life allotment to persons within any district to whom 
allotments have been issued under general maturity shall be arranged 
through the committee. In each case, the committee shall confirm all 
such transactions immediately after the completion thereof by 
memorandum addressed to the parties concerned, which memorandum 
shall be deemed to satisfy the requirements of paragraph (a) of this 
section as to a confirmation of the loan agreement to the committee. 


(c) An allotment shall be loaned, pee to poe (a) of this 


section, for use only during the week for which such allotment was 
issued. Persons securing repayment of an allotment loan may use such 
allotment only during the week in which the repayment is made. 


(4) No allotment which has been loaned may again be loaned by 
the borrower, or by the lender after the repayment thereof. 


(<) No allotment may be loaned from one handler to another when 
such loan is brought about by the payment of a consideration. 





(f) The committee may, with the approval of the Secretary, adopt 
= rules and canablisee to effectuate the provisions of this § 
7. 


§ 907.66 Prorate districts. 


For purpose of administration of this part, and in recognition of the 
fact that there are general differences in maturity and keeping quality 
of oranges between certain geographical sections of the production 
aren production area shall be divided into three prorate districts 
as follows: 


(a) District 1 shall include that part of the State of California which 
is south of a line drawn due east and west through the present post 
office in Red Bluff, Calif., and north of a line drawn due east and west 
through the present post office in Gorman, Calif., and west of the 
extension of a line drawn due north and south through the present post 
office in White Water, Calif., but excluding San Luis Obispo and Santa 
Barbara Counties. 


(b) District 2 shall include that part of the State of California west 
of a line drawn due north and south through the present post office in 
White Water, Calif., and south of a line drawn due east and west 
through the present post office in Gorman, Calif., but including San 
Luis Obispo and Santa Barbara Counties. 


(c) District 3 shall include the State of Arizona and that part of the 
State of California east of a line drawn due north and south through 
the present post office in White Water, Calif. 


(d) Upon a determination by the committee that such action is 
necessary and appropriate it may, with the approval of the Secretary, 
establish a separate district for that part of the production area north 
of the 38th Parallel. 


§ 907.67 Oranges not subject to regulation. 


Except as otherwise provided in this section, nothing contained in 
this subpart shall be construed to authorize any limitation of the right 
of the initial handler of oranges to: ... ©) handle oranges to 
commercial processors for processing into products, including juice; 


(c) export oranges or handle oranges to exporters for export 
purposes... . 


In amplification of Marketing Order 907, the following pertinent rules and 
regulations were issued by the Navel Orange Administrative Committee 
(NOAC), with the approval of the Secretary, and were in effect during most 
of the 1974-85 marketing seasons:* 


®7 C.F.R. § 907.110 has been in effect, as quoted, since March 14, 1977, when it replaced 
an earlier version that had been applicable since October 27, 1976, which in turn replaced the 
first version issued on November 14, 1969. 7 C.F.R. § 907.166 became effective on August 20, 


26 





SEQUOIA ORANGE CO., INC., ET AL 


§ 907.110 Equity of marketing opportunity. 


Equity of marketing opportunity between prorate districts shall be 
afforded by the following procedure: 


(a) The committee shall establish an equity factor which is the 
same for all pees districts. The equity factor shall be stated as a 
percentage of the tree crop in each district and shall reflect a quantity 
of oranges (grown in each district) for which there will be equitable 
marketing opportunity under volume regulation during the ensuing 
season. 


(b) At the marketing policy meeting for each prorate district the 
committee shall formulate a weekly shipping schedule for the ensuin 
season reflecting, insofar as meine the desire of growers an 
handlers of oranges within the district as to the quantity of oranges 
grown in that district to be shipped under volume oe each week. 
The quantity of oranges on such schedules shall be computed by 
appiication of the equity factor to the tree crop of the district. The 
seasonal periods covered by such schedules shall be determined by the 
committee. Prior to any marketing policy meeting for a prorate district 
the committee may consult with such growers and Gelbe regarding 
formulation of such schedule. 


(c) Following any or all —— policy meetings for the districts, 


the committee may review and make equitable modifications, as it 
deems advisable in the equity factor and weekly shipping schedules. 


(d) The committee shall develop a weekly shipment allocation 
schedule for each district commencing the week that es other 
than early maturity allotment is first recommended for the district and 
—— through the remainder of the season. The quantities of 
oranges shown for each week shall be the cars appearing on the then 
effective shipping schedule for that week for the district, plus a 
proportionate amount of the quantities appearing on such weekly 
shipping schedule during weeks when no regulation or early maturity 
allotment was in effect for such district. Whenever two or more 
districts are shown on such weekly shipment allocation schedule, the 
committee shall combine into a weekly total the quantity of oranges 
shown thereon for each week and the weekly quantity for a district shall 
be converted into a percentage of the said weekly total. The 
percentage shall be known as the percentage allocation to such district. 


(e) Insofar as practicable, the committee shall, pursuant to § 
907.51(a), base its weekly recommendations for the allocation of 
general maturity allotments and of freeze damage allotments among 





the prorate districts upon the percentage allocations for the districts 
provided for in § 907.110(d). 


(f) The committee shall make such adjustments as it deems 
advisable in the equity factor, the weekly shipping schedules, and the 
percentage allocations to prorate districts, so as to reflect changing crop 
or market conditions. Any such adjustment in the weekly shipping 
schedule for a prorate district shall be based on the tree crop of 
handlers in the district who are on the prorate base at the time of 
adjustment and on the tree crop of all handlers in the district who 
received short-life allotment. Appropriate adjustments shall be made 
in the schedules and percentage allocations as soon as possible after a 
change in the estimated tree crop of any prorate district. Whenever a 
prorate district nears the end of the shipping schedule for that district 
and the committee ascertains that oranges (grown in that district 
remain for handling under volume regulation, the committee may (1 
adjust the equity factor upward with corresponding changes in the 
weekly shipping schedules for all districts or (2) adjust the weekly 
shipment allocation schedules for all districts by adding thereto the 
difference between the aggregate quantity of oranges listed on the 
weekly shipment allocation schedule of each district during all of the 
oe weeks and the sum of the aggregate quantity of — fixed 

y the Secretary for handling under general maturity and freeze 
damage allotment. 


(8) The committee shall calculate each season, as soon as it is 
feasible, an estimated percentage of the total tree crop in the 


a area which, in the judgment of the committee, will be 


andled under volume regulation and prepare a schedule of estimated 
weekly shipments based thereon, taking into account the purposes of 
the act. Such percentage and schedule shall be used as the reference 
for determining adjustments in the prorate base of handlers, for 
granting short life ances, and for matters wherein it is necessary to 
consider utilization of the crop within a district. 


§ 907.166 Change in definition of District 1 and establishment of a 
new District 4. 


(a) District 1 shall include that part of the State of California which 
is south of the 38th Parallel and north of a line drawn due east and 
west through the present post office in Gorman, California, and west 
of the extension of a line drawn due north and south through the 
present post office in White Water, California, but excluding San Luis 
Obispo and Santa Barbara Counties. 


(b) District 4 shall include that part of the State of California which 
is north of the 38th Parallel and south of a line drawn due east and 
west through the present post in Red Bluff, California. 

The Regulatory Program Illustrated 


The marketing order program has been described in general terms, as 
follows (Initial Decision at 26-27): 
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5. The flow-to-market provisions of Marketing Order 907 are 
intended to adjust the short-term supply of California-Arizona winter 
navel oranges, harvested between October and November until late 
spring, so that the large proportion of the crop which matures early in 
the season will not all be shipped at that time, and thereby avoid the 
glutting of the fresh domestic market and the consequent depression of 
prices to growers. In recognition of the fact that mature navel oranges 
store well on trees, the prorated volume restrictions are implemented 
by allocating among the handlers of navel oranges in each district of 
the production area, the amount of oranges for a given week of the 
marketing season that it is believed will yield the optimum prices to 
growers, without exceeding the [parity] price determined under the 
statutory formula. 


The following illustration of how the program works is taken largely from 
the Department’s Appeal Brief, at 4-7, 51-53. 

Prior to each marketing season, the Navel Orange Administrative 
Committee (NOAC) compiles production estimates in carloads (cars) for each 
of the four districts. (NOAC’s computations are based on 1,000 cartons per 
carload. A carton holds about 38% pounds of oranges (7 C.F.R. § 907.15)). 
NOAC combines all of the production estimates, and then estimates the 
number of carloads for which there will be equitable marketing opportunity 
in the fresh domestic market, in order to effectuate the purposes of the Act. 


(7 C.F.R. § 907.50). From the relationship between these two numbers, the 
equity factor is derived and then applied to each district’s estimated 
production, in order to determine the estimated amount of each district’s 
production for which there will be equitable marketing opportunity in the 
fresh domestic market (7 C.F.R. § 907.110). 

For example, assume that NOAC estimates production totals (i.e., "tree 
crop") for the season in carloads, as follows: 


Estimated Production Totals ("Tree Crop") 


District 1 12,000 carloads 
District 2 4,000 carloads 
District 3 2,000 carloads 
District 4 2,000 carloads 
TOTAL 20,000 carloads 


Assume further that NOAC estimates that 16,000 of the 20,000 carloads 
is the total amount for which there will be equitable marketing opportunity in 
the fresh domestic market for the year. The equity factor would be (7 C.F.R. 
§ 907.110(a)): 


This case involves general maturity allotments only. Before oranges in a district are 
mature enough to impose general maturity volume regulation, early maturity allotments may 
be issued to particular handlers having early maturity oranges (7 C.F.R. § 907.60). 
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ity Factor 


16,000 = 80% 
20,000 


Based on the equity factor of 80%, NOAC would estimate the quantity of 
oranges in each district for which there would be equitable marketing 
opportunity in the fresh domestic market, by multiplying the equity factor by 
the district’s tree crop (7 C.F.R. § 907.110). In the foregoing example, the 
calculations would be: 


Equitable Marketin 


Tree Equity 
Crop Factor 


District 1 12,000 carloads x 80% 
District 2 4,000 carloads x 80% 3,200 carloads 
District 3. 2,000 carloads x 80% 1,600 carloads 


District 4 __2,000 carloads x 80% 1,600 carloads 
TOTAL — 20,000 carloads 16,000 carloads 


9,600 carloads 


NOAC also formulates a weekly shipping schedule for each district, based 
on the desires of the growers and handlers of each district as to the length and 
scheduling of their shipping season. The weekly shipping schedule spreads the 
district’s estimated total carloads for which there will be equitable marketing 
opportunity in the fresh domestic market (e.g., 9,600 carloads for District 1, 
in the foregoing example) over the entire shipping season. (7 C.F.R. § 
907.110; Tr. 637-40, 1069-73; see, e.g., Ex. 18, p. 14)).” 

The weekly shipping schedule and the realistic schedule (see note 10) 
enable growers and handlers to make rough plans in advance of the shipping 
season, based on NOAC’s estimate of the volume regulations it will later 
recommend to the Secretary. Specifically, the weekly shipping schedule 
establishes the "percentage allocation" for each district for each week (7 
C.F.R. § 907.110(d)), which is used to determine each district’s proportionate 


1In practice, NOAC determines the equity factor 5% higher than NOAC "realistically" 
believes should be marketed during the year, and sets forth separate schedules showing the 
equitable marketing opportunity utilization schedule and the estimated realistic utilization 
schedule (see, e.g., Ex. 18, pp. 5-6, 11, 12, 14). 


‘Some of the exhibits in this case contain dual page numbers. References to page numbers 
in this decision are to the typed page numbers in the lower right-hand corner of the exhibits. 
In future cases, where an exhibit’s pages are numbered consecutively, it would be helpful if the 
ALJ required the party to strike through the superseded page numbers. Although numerous 
record references are included in this decision, no effort has been made to cite all relevant 
record references. 
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share of the Secretary’s volume regulation, when it is later issued for that 
week (7 C.F.R. § 907.110(e); Tr. 1069-73). 

For example, for the week ending February 16, 1984, assume 
(hypothetically) that NOAC recommended that total fresh domestic shipments 
for the week should be 2,109 cars, and the Secretary concurred (see Ex. 10, 
p. 13, showing that total domestic shipments actually totalled 2,109 cars for 
that week). Assume further that the weekly shipping schedule for that week 
showed 1,330 cars for District 1, 265 cars for District 2, 0 cars for District 3, 
and 15 cars for District 4, for a total of 1,610 cars for all districts.'* The 2,109 
cars would be divided as follows: 


Allocation of Volume Regulation to Districts 


District 1 would receive 2,109 x 1330 = 1,742 carloads 
1,610 


District 2 would receive 2,109 x _265 347 carloads 
1,610 


District 3 would receive 0 carloads 


District 4 would receive 2,109 x _15 = 20 car!oads 
1,61 


Total 2,109 carloads” 


The weekly shipping schedule is utilized during the season by NOAC only 
to divide the total recommended volume regulation between districts that are 
regulated. If, for example, in a particular week, volume regulation is imposed 
only in one district, the weekly shipping schedule would serve no purpose (Tr. 
1069-73). 

It is important to note that NOAC’s determination as to the amount of 
oranges for which there will be equitable marketing opportunity in the fresh 
domestic market, i.e., the equity factor (80% in the above illustration), has no 


120f course, it must be remembered that navel oranges are very susceptible to climatic 
conditions and that different varieties of navel oranges may react somewhat differently. In 
practice, therefore, NOAC estimates are changed, from time to time, and revised weekly 
shipping schedules are issued. 


These are the actual carloads appearing on the weekly shipping schedule for the week 
ending February 16, 1984 (Ex. 19, p. 27), but we must still regard this as a hypothetical example 
because the equity factor for that season was 74% (Ex. 19, p. 14), rather than 80%, which I 
have used for convenience at the outset of this illustrative section. The principle is the same, 
irrespective of the figures used for illustrative purposes. 


14As shown in Findings 21-25, where a district was not shipping as many oranges to the 
fresh domestic market as it would be permitted to ship under volume regulation, NOAC did 
not recommend, and the Secretary did not issue, volume regulations for that district. 
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bearing whatever in allocating among the districts the total number of oranges 
permitted to be shipped during a particular week. That is because the equity 
factor is identical for each district. If NOAC determines the equity factor too 
high, or too low, each district’s equitable marketing opportunity determination 
would be increased or decreased by the same relative amount. This principle 
is so vital that a brief example is appropriate. 

In the foregoing illustration, assume that the equity factor was 40%, rather 
than 80%,'° which would have cut each district’s equitable marketing 
opportunity in half."° For example, District 1’s equitable marketing 
opportunity would be 4,800 carloads (12,000 x .40 = 4,800), instead of 9,600 
carloads. Assume further that with only half of the equitable marketing 
opportunity, each district’s weekly shipping schedule was half as large as in the 
80%-equity-factor illustration, or 665 carloads for District 1, instead of 1,330, 
and a total of 805 carloads for all districts, instead of 1,610. District 1’s 
allocation would still be 1,742 carloads (2,109 x 665 = 1,742), the same as in 
the 80%-equity-factor illustration. 805 

The actual amount of oranges allowed to be marketed by the Secretary in 
fresh domestic markets under volume regulation (7 C.F.R. § 907.52) is 
expressed in cartons (1 carload = 1,000 cartons). Each district’s volume 
limitation for a particular week is equitably apportioned among all handlers 
in the district by a system of prorate bases (7 C.F.R. § 907.53). The prorate 
base for each handler is the percentage of the "oranges available for current 
shipment" in the district, i.c., the district’s "tree crop," that the particular 
handler controls (7 C.F.R. §§ 907.11, .12, 53). For example, assume that 
NOAC estimates that the total production in a district for the season, i.e., the 
district’s "tree crop," will be 6,000 carloads. Assume that Handler A controls 
3,000 carloads of the 6,000-carload total, Handler B controls 2,000 carloads of 
the 6,000-carload total, and Handler C controls the remaining available 
oranges (or 1,000 carloads). The prorate bases of each handler would be: 


Prorate Bases 
Handler A = .500000 


Handler B 333333 


Handler C 166666 


In practice, the disagreement between experts as to the amount of the equity factor 
would be much smaller, except for those experts who believe that there should be no volume 
limitation. 


16As stated in note 13, the actual weekly shipping schedule for the week ending February 
16, 1984, was based on an equity factor of 74%. If I had based this illustration on the 74% 
actual equity factor, I would have assumed that it was cut in half to 37%, which would have 
produced identical results. 
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If the Secretary set a volume limit applicable in that district of 300,000 
cartons for a particular week (which would be 300 cars), then NOAC would 
compute an allotment for each of these handlers, as follows (7 C.F.R. § 
907.54): 


Individual Handler Allotments 


Total Volume Prorate Allotment For 
Limit x Base = Each Handler 


Handler A 300,000 cartons x .500000 150,000 cartons 
Handler B 300,000 " x .333333 100,000 " 
Handler C 300,000 " x .166666 50,000 " 


The allotment of each handler is the amount of oranges, in cartons, that 
he may handle that week in the fresh domestic market. The basis for the 
apportionment to any particular handler is directly related to the percent of 
the total production in the district which he controls, i.e., his "tree crop" 
divided by the district’s "tree crop." 

The order recognizes that each handler and growing area is unique and 
may encounter circumstances which are idiosyncratic to the market as a whole. 
Therefore, the order provides each handler with a number of opportunities to 
effectively alter his allotment in particular circumstances based on his best 
business acumen (see, eg. 7 C.F.R. § 907.55 (overshipments), .56 
(undershipments), .57 (allotment loans), .60 (early maturity allotments), .61 
(short life allotments), .61a (freeze damage allotments)). 


Findings of Fact 


1, (a) Petitioners, Sequoia Orange Company, Inc., Exeter Orange 
Company, Inc., Riverbend Farms, Inc., Sunny Cove Citrus Association and 
Belridge Packing Co., were handlers of navel oranges subject to the weekly 
allocations of prorated flow-to-market restrictions applicable in Prorate 
District 1 of Marketing Order 907, during the marketing seasons of 1974-75 
through 1984-85. 

(b) The production area regulated by Marketing Order 907 is divided 
into four districts. District 1 covers Central California (the San Joaquin 
Valley), District 2 covers Southern California, District 3 covers the desert area 
of California and Arizona, and District 4 covers a small area near Sacramento, 
California, which was carved out of District 1 in 1979. (7 C.F.R. 8§ 907.66, 
.166). 

2. California-Arizona navel oranges have been subject to prorate 
restrictions since January of 1934, when a federal order was issued applicable 
to both navel and Valencia oranges. A revised order was issued in 1942, 
which continued in effect until it was terminated by growers in 1952, because 
of a disagreement over prorate equity between the navel and Valencia 
growers. Separate orders were approved in 1953 for navel oranges, and in 
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1954 for Valencia oranges. These orders have continued in effect, with 
amendments, until the present time. (Ex. 39, p. 71). 

3. Marketing Order 907, regulating the handling of California-Arizona 
navel oranges, was promulgated in 1953 on the basis of evidence received at 
a public hearing. The Secretary’s” findings, which are not challenged by 
petitioners, state in part (18 Fed. Reg. 4708, 4709-20 (1953)): 


(1) It is concluded that a marketing agreement and order 
program is needed to regulate the handling of navel aoe grown in 
the production area to establish and maintain such orderly marketi 
conditions thereof as will tend to establish parity prices for suc 
oranges. 


There is a demand for California-Arizona navel oranges which can 
be distinguished from demands for other competitive oranges shipped 
in fresh form. This is because of the characteristics of the navel 
orange, and is demonstrated by the differences in prices between 
California-Arizona navel oranges and Florida oranges. 


There have been increases in the total supplies of all citrus fruits, 
both in fresh and processed form, sold during the period November 
through May, which is the marketing season for California-Arizona 
navel oranges. Although shipments of competitive fresh oranges during 
the California-Arizona navel — season exert an influence upon 
prices of California-Arizona navel oranges, this influence is not as 


significant as the effect of a like quantity of shipments of California- 


Arizona navel oranges. Hence, the substantial effect of changes in 
quantities of California-Arizona navel oranges shipped upon prices for 
such ge is not nullified by changes in supplies of competitive 
oranges offered for sale. 


The primary problem to which the proposed marketing agreement 
and order is addressed is that of correlating the quantity of oranges to 
be shipped each week with the changes in demand for such oranges. 
The question is whether the weekly shipments can be adjusted to 
changes in demand conditions more effectively when they are regulated 
by means of a marketing agreement and order program than when they 
are not so regulated. The marketing agreement and order is not 
proposed as a device to be used primarily for the purpose of reducing 
the total quantity of oranges shipped to fresh markets, except as a 
result of limitations of sizes so shipped. Rather, it is proposed as a 
device for adjusting the rate of shipping the available supplies so as to 
coordinate the flow of shipments with the market demands for such 
oranges, and thus to tend to achieve the declared policy of the act. 


The term "Secretary," as used herein, refers to individuals to whom the Secretary 
delegated authority to act for the Secretary. 
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Oranges may be stored on the tree after reaching maturity. When 
the crop of oranges in a particular producing district has reached 
maturity, all the fruit is cnpihle of being shipped. Producers, moreover, 
are anxious to harvest their fruit in order to avoid possible loss from 
frost or from drop or deterioration in grade. As a consequence, 

roducers exert strong pressures upon handlers to ship their fruit. It 
is extremely difficult for operators of packinghouses to ignore such 
— and to ship such oranges in response to the then current 
emand. 


The authority to regulate shipments each week under a marketing 
program provides a means to withstand such pressures to ship and 
thereby to adjust the quantity of fruit shipped to that required in 
marketing channels. In addition, the proposed marketing agreement 
and order makes readily available to handlers knowledge of the 
quantity which is to be shipped each week, as well as more accurate 
knowledge of the quantity of fruit available in and enroute to consumer 
markets. Moreover, receivers of California-Arizona navel oranges 
would be provided with a basis for maintaining their commercial 
operations in the light of information with respect to the rate at which 
supplies will be made available to them. 


Such conditions do not exist in the absence of a marketing 
agreement and order, and the evidence indicates that there exists a 
tendency on the part of handlers, in the absence of some program 


providing restraint of shipments, to ship excessive quantities because of 
desires of producers to pick their fruit and thereby avoid losses through 
damage or deterioration in the groves. Moreover no individual handler 
or group of handlers successfully can increase the level of prices by 
reducing shipments because other handlers can nullify such action by 
increasing their shipments accordingly. 


Therefore, it is concluded that a marketing agreement and order is 
needed to effectuate the declared policy of the act by establishing 
orderly marketing conditions for navel oranges grown in the production 
area through providing a means of limiting the quantity of such oranges 
that may be shipped each week to commercial fresh channels. 


Oranges produced in the various producing districts south of the 
37th Parallel in the State of California and in the State of Arizona 
cannot readily be distinguished from each other, are marketed at 
approximately the same time, and compete with each other in the 
market place. Most of the oranges produced in the proposed 
production area are handled by large marketing organizations which 
market oranges grown throughout the production area. The grade, 
size, and container specifications, and packing and selling operations 
are similar and the freight rates from each of these producing districts 
to the primary eastern terminal markets are identical. Because of these 
facts, the exclusion of any part of the proposed production area would 
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tend to make the operation of the proposed program ineffective. It is 
concluded that the production area, as defined, is the smallest regional 
production area found practicable, consistently with carrying out the 
declared policy of the act. 


The term “handle” should relate to transactions involving markets 
in the United States, Canada, and Alaska because such markets are 
considered by sellers of navel oranges grown in the production area 
to be, and are, one "domestic" market. Shipments to other--the export- 
-markets are not proposed to be regulated under the marketing 
agreement and order because sales in those markets do not directly 
compete with, and are considered as diversions from, the "domestic" 
market. Moreover, Alaska should be included in the "domestic" market 
because it is supplied oe by shipments nee through 
northwest ports. Hence, its inclusion tends to assure compliance with 
the regulations of the program on the part of handlers shipping to 
northwest and Canadian markets. 


The term "fiscal year" should be defined to identify a period within 
which the marketing of a given crop of oranges takes place. Navel 
oranges grown in the production area are caataned during the period 
beginning in November and ending in May or June. The period 
beginning on November 1 and ending on October 31 of the following 
year, both dates inclusive, is selected as the fiscal year, because it is 
the practice of organizations handling oranges to maintain their records 
on such a 12-month basis. . . . 


The term "oranges available for current shipment" should be defined 
to mean all oranges as measured by the total tree crop. Such quantity 
is utilized in determining the amount of oranges that may be ae 
by an individual handler each week when volume regulation is in effect 
and thus provides the basis for the establishment of equity between 
handlers under such regulation. The testimony indicated that use of the 
total tree crop as a basis for this computation is the only practical and 
equitable means of measuring the availability of oranges for shipment. 
While it may be argued that the merchantable supplies of oranges 
should be used to determine the quantity of oranges available for 
current shipment, it was found to be impossible to measure accurately 
such merchantable supplies. For example, it is not possible to 
determine with precision the extent of frost damage in a particular 
grove; nor is it possible to forecast accurately the size composition of 
oranges on the tree in a particular grove. Therefore, the oranges 
available for current shipment should be measured by the total quantity 
of oranges on the tree. 


The term "tree crop" should be defined to mean the total quantity 
of oranges on the trees as determined by the committee. This term 
provides the basis for the measurement of oranges available for current 
shipment. Since the oranges are stored on the trees, the term "tree 
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crop" is appropriate. However, the measurement of the tree crop is 
determine oe by the number of boxes of oranges delivered to the 
packinghouse. Therefore, the tree crop as estimated by the committee 
should be calculated as an estimate of the number of boxes of oranges 
to be delivered to the packinghouse. 


The term "export" should be defined to mean those shipments of 
fresh oranges to foreign markets which are not regulated under the 
provisions of the marketing agreement and order. Shipments to 
markets within the continental United States, Canada, and Alaska are 
regulated within the provisions of the proposed program. 


.... A majority of the committee [Navel Orange Administrative 
Committee] should consist of producers because the program is 
designed to benefit producers. The provision for handler members 
nly to give balance to the committee and an opportunity for 
presentation of handling and marketing viewpoints and problems from 
the handlers’ standpoint. 


Nomination for membership and representation on the committee 
should reflect the situation existing in the marketing of navel oranges 
grown in the production area. Marketing organizations predominate 
in the marketing of oranges grown in such area. There are 2 large 
cooperative marketing organizations in the production area, one of 
which [Sunkist Growers, Inc.] handles in excess of one-half of the total 
tonnage of oranges. There is one central marketing organization which 
is not classified as a cooperative, and most of the independent shippers 
are members of an independent association. The central marketing 
organizations, both cooperative and independent, market oranges 
produced throughout the production area. The interests of these 
organizations, therefore, are closely identified with producer interests 
in each of the important producing regions. Furthermore, such 
organizations must consider marketing problems affecting the 

roducing area as a whole. It is appropriate, therefore, in view of the 
institutional structure of the marketing Sieh in the production area, 
to provide for nominations and producer and handler representation 
obtained through such marketing —— This procedure would 
tend to result in representation from all districts within a small 
committee and reflects the industry organization on the committee. 


The marketing agreement and order should, therefore, prescribe a 
nomination and selection plan for committee members and their 
alternates which would provide representation on the committee as 
follows: (1) Three grower and 2 handler members to represent any 
cooperative marketing organization which handles more than 50 percent 
of the total volume of oranges during the fiscal year during which 
nominations for members are submitted [Sunkist Growers, Inc.]; (2) 
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one handler and 1 grower to represent all other cooperative marketing 
organizations; (3) two growers and 1 handler to represent all producers 
and handlers not affiliated with cooperative marketing organizations; 
and (4) the members so selected should meet and by a concurring vote 
of at least 6 members should select nominees for a neutral member 
and alternate member of the committee. 


(2) The act requires, in effect, that a program of this nature should 
provide a method for allotting the total quantity of the regulated 
commodity which may be handled during a specified period so that 
such quantity may be equitably _— among all of the handlers 
thereof. Under the provisions of the proposed marketing agreement 
and order, this requirement means that each handler should be given 
the same opportunity to market oranges under volume regulation as 
each other handler in the same prorate district. The equality of 
opportunity to market oranges should exist among handlers within a 
a prorate district, because the market opportunities vary as 

tween prorate districts as the result of the different timing of 
maturity and shipping life of the oranges in each prorate district. 


The act also requires that such equitable apportionment should be 
on the basis of the quantity of the regulated commodity which each 
handler has available for current shipment, or upon the quantity of such 
commodity shipped by each such handler in such prior period as the 
Secretary determines to be representative, or both. Under this 
program, an individual handler’s equity or share of the limited quanti 
which may be shipped from a particular prorate district in any wee 
should be based upon the quantity of oranges currently controlled by 
such handler. Testimony at the hearing indicated that the percentage 
of the oranges controlled and handled varies between handlers from 
year to year. Therefore, the determination of an individual handler’s 
share on the basis of past performance, or a combination of past 
performance and current control, would not truly reflect the current 
status of each handler in relation to all others. Furthermore, the use 
of the quantity of oranges currently under control as a basis for 
determining individual handler’s equities is practical under this program 
as it is possible to determine with precision the quantity of oranges 
currently controlled by each handler. 


ee 


Be, There are differences between various producing regions in the 

production area as to the time of maturity of the oranges produced 

therein and the length of the period during which such oranges may be 

shipped in prime condition. These differences are caused by 

differences in climatic conditions, with soil conditions and cultural 

= exercising little, if any, influence upon maturity and keeping 
ce. 


In order to assure the maintenance of equities as between individual 
handlers, the production area should be separated into prorate districts, 
with the individual producing regions possessing sitailar marketing 
periods grouped into the same prorate district. The number of prorate 
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districts should be reduced to a minimum in order to assure that the 
administration of the provisions of the marketing agreement and order 
reasonably may be carried out. ee periods and the times of the 
reaching of maturity of oranges produced in the same prorate district 
are much more uniform than such factors between prorate districts. 
Furthermore, the variations of times of maturity and length of shipping 
periods among individual handlers in a particular prorate district are 
treated readily by use of the aon provisions of the marketi 

a — and order, particularly those relating to early maturity an 
short life. 


... Since the primary policy of operation under volume regulation 
is not to eliminate fra from bee shipped to fresh colada 
channels, but rather to ship all merchantable fruit in a manner so as to 
correlate changes in the rate of shipment with changes in demand, 
needless diversion should not be compelled. .. . 


The handling of oranges for sale in export channels should not be 
regulated under the program, because, as indicated heretofore, sales in 
export channels do not compete directly with sales in domestic 
commercial channels. 


4. In July of 1981, the Department held a 6-day hearing before an 
Administrative Law Judge on the marketing of the 1980-81 navel orange crop 
under Marketing Order 907. More than 70 witnesses appeared, including 
growers, handlers, consumer representatives and elected officials. As one 
result of the hearing, the Navel Orange Administrative Committee (NOAC) 
requested the Secretary to conduct a referendum to enable orange growers to 
provide an expression of their views as to whether the marketing order should 
be continued. Seventy-one percent of all the growers voted in the referendum 
held in October 1981, 91% of which (representing 81% of the volume of 
production represented in the referendum) favored continuation of the 
marketing order program. (Ex. 7, p. 5). 

5. In May of 1981, a team of five economists appointed by the Secretary 
in response to considerations of the President’s Task Force on Regulatory 
Relief began an economic review of Federal marketing orders. Subsequently, 
on January 25, 1982, a set of general guidelines for the operation and 
administration of marketing orders was issued by the Secretary. These 
guidelines (Ex. 42) were announced as being applicable to all Federal 
marketing orders covering fruits, vegetables, and specialty crops. (Ex. 8, p. 
5) 


"6. The Guidelines for Fruit, Vegetable, & Specialty Crop Marketing 
Orders issued by the Department on January 28, 1982 (referred to in Finding 
5), provide, with respect to market allocation programs and prorates (Ex. 42, 


pp. 4-5): 





Market Allocation Programs 


The Secretary recognizes that market allocation programs can be 
beneficial to producers when used properly. The programs must allow 
individual incentive and product innovation, they should not be used to 
inhibit long-run market expansion or to encourage or continue chronic 
over-production. The Secretary intends to evaluate annually the 
economic situation in each industry where market allocations are 
oe to ensure that regulations are designed with these objectives 
in mind. 


The Secretary will evaluate committee recommendations as to their 
possible long-term effects on price differentials between markets and 
the percentages of production going to the different markets. This is 
to ensure that market adjustment and public interest concerns receive 
appropriate attention. 


The industry must monitor the effects of continual use of annual 
regulations, so that regular supply and demand signals from the market 
are not distorted. The committees must submit, and the Secretary will 
consider, market allocation recommendations separately from all other 
features available under the program, including prorates. 


Prorates 


Prorates are measures which regulate the short-term flow of a 
commodity to market. Specifically, the term "prorate" refers to the 
establishment of a maximum quantity a handler may ship during a 
limited time period. Recommendations for prorates that have an 
allocative effect will be considered separately. 

This Administration believes that prorates can be a valuable tool for 
effective marketing serving the interests of both producers and 
consumers through market stabilization and extension of the season. 
This type of program may be used to prevent temporary market = 
and correspondingly depressed prices by smoothing out product flow. 


It contributes to more efficient use of handling and distribution 
facilities. However, maximum effectiveness would require "perfect" 
market information and administration. All too often one or both of 
these are unattainable. Consequently, prorates should be used 
guardedly so as to avoid stifling individual incentive or overly restricting 
market supplies. 


With a view toward preserving individual incentives, the Secretary 
is asking each industry using the prorate feature to assess its own 
unique problems and needs and recommend ways to best use prorate 
provisions consistent with these guidelines. Among the squveulins that 
affected committees should consider: 


(1) Use of prorate only during a limited part of the 
season, i.e., a limited number of weeks; 


(2) Expansion of the specific time frame included in each 


prorate, i.e., two, three, or four week prorates instead 
of only weekly; 
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(3)A combination of a partial season prorate and 
expanded time frame. 


The Secretary believes that changes in the present system would 
permit greater intraseasonal flexibilities for individual handlers while 
at the same time protecting the viability of the program. 


Mr. Charles L. (Bill) McMillan, who was Assistant Secretary for Marketing 
and Inspection Services from March 18, 1981, to March 1, 1985 (Tr. 1835), 
testified voluntarily as a witness for petitioners. He testified that the "feeling 
I got was that [NOAC’s] intent was to live within the guidelines and, at least, 
review the overall Navel Orange Marketing Order, with emphasis on the 
prorate issue; and look at what might be done to build in flexibility into the 
program" (Tr. 1840). 

7. Following the hearing referred to in Finding 4, the Secretary requested 
the industry to review the marketing order and determine whether greater 
flexibility could be provided in its operation. This request was consistent with 
the guidelines for fruit and vegetable marketing orders referred to in Findings 
5 and 6. As a result, NOAC forwarded a number of recommendations to the 
Secretary. (Ex. 9, p. 5). Some of NOAC’s recommendations, together with 
other suggestions, were published in the Federal Register on March 17, 1983, 
in a notice of hearing (48 Fed. Reg. 11,276 (1983)). 

NOAC’s recommendations to the Secretary are outlined in NOAC’s 
1982-83 annual report, as follows (Ex. 9, p. 5): 


Some of the flexibility suggestions could be enacted under the current 
provisions of the marketing order (nos. 1 thru 4, below), while others 
could not (nos. 5 thru 9) unless incorporated in the Secretary’s decision 
on proposed amendments and approved by growers in referendum. 
The consensus suggestions are as follows: 1) Volume regulations 
should be terminated in each district when 85 percent of the crop in 
the district is shipped; 2) at the discretion of the Committee, it ma 

recommend prorate for two one week periods at a time; 3) establis 

the criteria that the non-industry (public) member possess strong 
consumer credentials; 4) modify the structure of the Committee to 
provide for the manager to moderate meetings, to provide for a 
separate committee chairman, to rotate the chairmanship every two 
years, and to encourage each member, including the non-industry 
member, to vote on all issues of the committee; 5) provide that a 


shipper may overship his 7 allotment by 10 percent 3 times during 


a season without a pay-back, the percentage and frequency subject to 
modification by the Committee; 6) provide that wolerea ments be 
carried forward for 2 consecutive weeks without forfeiture; 7) for navel 
oranges only, exempt, at the discretion of the Committee, size 72’s and 
larger from volume regulation through the first complete marketing 
week following the first of December; 8) provide a tenure provision for 
members limiting consecutive membership to three two year terms; and 
9) provide that a termination referendum be held every six years. 


4d 





8. On the basis of evidence received at a public hearing held in 1983, the 
Secretary amended various provisions of Marketing Order 907 effective 
January 11, 1985 (50 Fed. Reg. 1429 (1985)). The Secretary determined again, 
on the basis of the evidence, that volume regulation under the marketing 
order continues to be necessary, and that the order’s prorate provisions tend 
to effectuate the declared policy of the Act. Assistant Secretary Charles L. 
(Bill) McMillan stated, in part, on July 12, 1984 (49 Fed. Reg. 29,071, 29,072- 
75 (1984)): 


Shortly after the beginning of the season, a high proportion of each 
California-Arizona orange crop is mature and could be _ to 
market; but markets are fouatiiclont to absorb that quantity o Fruit in 
a short period of time. Fortunately, mature oranges are storable on the 
trees and, if left unharvested, will continue to be marketable during the 
normal season. This characteristic allows for the use of the flow-to- 
market features of the orders. 


The producing sector of the California-Arizona orange industry is 
characterized by a large number of relatively small units. In 1981- 82, 
there were about 4,000 growers of California- Arizona navel oranges. 
... In 1981-82, based on the number of growers and total acreage, the 
average navel unit was 30 acres versus about 20 acres in the mid- 
00s... . 


There are approximately 121 handlers of Californi[a]-Arizona navel 
oranges. ... Handlers are responsible for nos and distributing 
pea fruit, although many are also responsible for harvest scheduling, 

arvest, and raw product assembly activities. Generally, growers enter 
into various kinds of contracts with packinghouses (handlers) for one 
or more years. While growers are primarily responsible for producing 
the fruit, they generally receive the "residual" value that remains after 
all other marketing charges have been deducted from the selling price. 


Due to the increased bearing acreage and improved yields, there has 
been a strong upward trend in production of both crops. California- 
Arizona navel crops in 1980-81 and 1982-83 were almost three times 
the level of the 1940’s and 1950’s. California- Arizona Valencia crops 
have shown an upward trend but not to the extent of navels. In 
addition to the overall upward trend, navel production increased sharply 
to record highs in 1979-80, 1980-81, and 1982-83. Prior to that time, 
domestic usage had been in the range of 26 to 38 thousand cars per 
year. The new level of production was 68 to 84 thousand cars. 
Consequently, it was not possible to maintain the utilization pattern 
that existed prior to the production surge. However, the absolute 
quantity shipped to domestic fresh markets has increased and reached 
record levels which are about double the amounts of the 1950’s. In 
1982-83 there were 49,018 cars of navels shipped to regulated markets, 
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58 percent of the total utilization compared to 22,101 cars in 1953-54, 
which was 77 percent of the total utilization. 


Short-run demand for fresh oranges tends to be relatively inelastic. 
Thus, even a small variation in shipments can have a great impact on 
ower revenue. This is the foundation for the use of the orders--to 
oster market stability and enhance revenue in the short run. It is 
possible that econometric models could demonstrate the utilization 
options which will maximize — returns on a season-by-season 
basis. However, such models would probably be less precise in 
measuring effect on long-run grower income. One probable long-run 
effect of regulation is to slow the rate of adjustment that would occur 
in the industry absent regulations. 


The difference in the results that occur in the short run and long 
run cannot be precisely measured because of the lack of recent 
historical nonregulated experience. In the case of California- Arizona 
navel and Valencia oranges, there is one example. A prior marketin 
order was terminated in March 1952 and no regulatory authority existe 
during the entire 1952-53 season. The on-tree value of all sales for the 
1952-53 navel crop was substantially below the level of the three 
preceding seasons. In addition, f.o.b. prices were unstable 
intraseasonally, ranging from $1.65 per box more than the season 
average to $0.40 less than the average. In 1951-52, with partial 
regulation under the marketing order, the range was only $0.38 per box 
above and below the season average. 


The marketing orders for California-Arizona oranges are intended 
to be a self-help tool for use by industries to affect all factors 
associated with successful marketing of these crops, such as influences 
of the other markets (export or proces[s]ing) and those associated with 
lon ae planning (tax incentives and overall optimistic financial 
outlook). 


(1) The hearing record contains extensive testimony from industry 
and prs witnesses who supported the proposal to amend 
orders to eliminate the prorate provisions. A number of economists 
testified in favor of this proposal. They suggested, however, that the 
industry would undergo a radical and severe economic displacement if 
prorate were a eliminated. For example, several economists 
testified that, in the short term (2 to 7 years), there would likely be a 
period of industry readjustment, resulting in a reduction in producer 
revenue, an increase in price instability, and a reduction of 
approximately 40,000 to 50,000 acres of California-Arizona orange 
groves. They suggested that during this same period approximately 
2,100 to 7,000 California-Arizona orange growers would likely be forced 
to abandon orange farming due to radically ry economic 
conditions. Those most likely to abandon orange farming would 
include new business entrants who recently p[ur]chased land at high 
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cost and financed at high interest rates and growers who are highly 
leveraged (i.e., high debt to equity ratio). 





The positive aspects of prorate were attested to by several witnesses 
who observed that from their perspective this regulatory mechanism 
guards against extreme fluctuation in supplies and prices, permits more 
efficient use of labor, equipment, and other marketing facilities, and has 
generally benefited the smaller pearienss in the economic —— 
of their oranges. Moreover, without a means of adjusting supply wit 
market requirements, the quantity of oranges available fer fresh 
shipment during a given period Caoss-ennl could greatly exceed 
market requirements. There could also be instances where insufficient 
quantities would be available because of crop and market conditions. 















































A basic declaration of policy in the Agricultural vas 
Agreement Act of 1937 directs the Secretary of Agriculture to establis 
and maintain such orderly marketing conditions as will provide, in the 
interest of producers and consumers, an orderly flow of the supply of 
a commodity throughout the normal marketing season to avoid 
unreasonable fluctuations in supplies and prices. The allocation of 
allotment among handlers of navel or Valencia oranges contributes to 
the orders’ objectives of orderly marketing and improving returns to 
producers by correlating the supply of oranges available for sale in 
commercial fresh domestic channels with demand in those outlets. 
Thus, prorates are a valuable tool in achieving the goal of market 
stabilization for navel and Valencia oranges. Based on the foregoing, 
it is concluded that prorate provisions tend to effectuate the declared 
policy of the act and the proposal to eliminate them from the orders is 
denied. In regard to prorates, however, a number of issues to modify 
and render more flexible the current procedures are appropriately 
addressed. 


The committees hold public meetings in one of the prorate districts 
each Tuesday during the navel or Valencia orange season to review the 
current and prospective demand and supply of navel or Valencia 
oranges. In its review of the market the committees consider, among 
other things, the quantity of oranges available for sale, the quantity 
shipped, f.0.b. prices, and shipments of competitive fruits and other 
domestic citrus. Based on this review, the committees make 
appropriate recommendations for volume regulation to the Secretary. 
Historically, the Secretary has reviewed such recommendations and, by 
regulation, fixed the quantity of fresh navel or Valencia oranges that 
may be handled domestically for the week which began on Friday of 
the week of the meeting. 


9. (a) Prior to the beginning of the navel orange marketing season, the 
Navel Orange Administrative Committee (NOAC) develops an annual 
marketing policy, as required by the order (7 C.F.R. § 907.50). The annual 
marketing policy includes, among other things, an estimate of the total 
quantity of navel oranges to be produced in each district, the equity factor 
(i.c., the percentage of oranges for which it is determined there will be 
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equitable marketing opportunity that season (which is identical for each 
district)), a weekly shipping schedule for each district (see 7 C.F.R. §§ 907.50, 
.110), which is based on the desires of the growers and handlers in each 
district as to how they would like to schedule their share of the oranges for 
which there will be equitable marketing opportunity in the domestic fresh 
market during the season (Tr. 637-40, 1069-73), and a “realistic” shipment 
schedule, setting forth NOAC’s estimate of the volume regulations it will later 
recommend to the Secretary, in order to maximize grower returns (see Ex. 11- 
20). 
In addition, the annual marketing policy contains a great deal of economic 
data and analyses. The condition of the current crop of navel oranges is 
described, together with a discussion of supplies of competitive citrus and non- 
citrus (apples and winter pears) products. The nation’s economic outlook is 
discussed, including factors such as inflation, unemployment, gross national 
product and personal income. An estimate of the f.o.b. parity equivalent price 
is given, so that the parity price, which is an on-tree price, can be converted 
to the f.o.b. parity equivalent price, which includes marketing costs (picking, 
hauling, packing, selling and advertising). (Ex. 11-20). 

(b) For the 1975-76 through the 1982-83 seasons, the annual marketing 
policy states NOAC’s conclusion that "it will be necessary" to utilize the order 
to "provide an orderly flow" of navel oranges to market so as to “avoid 
unreasonable fluctuations in supplies and prices" (Ex. 11-18, under heading 
"Orderly Marketing"). For the 1983-84 and 1984-85 seasons, that language was 
expanded, as follows (Ex. 19, p. 14; Ex. 20, p. 18): 


Orderly Marketing: So as to avoid unreasonable fluctuations in 
supplies and prices, to provide an orderly flow of oranges to market 
throughout the season in the interest of producers and consumers alike, 
and to maximize total returns to growers through optimal cro 
utilization to the extent possible, the Committee concludes that it wi 
be necessary to utilize Marketing Order 907, as amended, throughout 
the . . . crop year. 


(c) NOAC’s annual marketing policies explain the need for volume 
controls. For example, NOAC’s Marketing Policy for the 1984-85 season 
(which is in greater detail than customary) states, in part (Ex. 20, pp. 6-10): 


Although the basic characteristics of the industry remain much the 
same as they have for a century, there is one obvious difference 
between the present mature industry and the one from which it 
emexged. This difference is in size. Production figures for the past five 
years show an average crop of 71,271 cars (carlot equivalents of 1000 
cartons each), with average shipments to fresh domestic channels of 
43,384 cars, and exports of 5,536 cars. The average fresh market 
shipments combined, domestic and export, are larger than the total 
crop in all except three years since the navel orange was introduced 
into California in the 19th Century. 


This most recent five year period represents a moderate aberration 
in the production ee, because of the weather conditions which 
have prevailed. ere have been no losses or damage from cold 
weather for five successive winters, and temperatures have been so mild 
that significant increases in fruit sizes have occurred when trees 
normally would have been dormant. Such a combination has, however, 
permitted trees to produce near their maximum providing growers with 
a clear indication of the productive potential of their groves. During 
this period, the industry averaged 643 cartons per acre, while District 
1 alone averaged 689 cartons per acre. Prior to this period, the per 
acre average of the industry had reached the 500 carton mark only 
twice and the highest recorded average in District 1 had been 597 
cartons (1975-76 season). 


Using the five-year average as a base, 70,000 cars may become the 
normal crop for the two-state area. In the past, this level has been 
exceeded only twice. Even allowing a 20 percent loss due to freezes 
or other adverse weather conditions, navel orange producers may well 
be facing crops which are larger than any which they marketed in the 
years before the new production plateaus were reached. 


The changes in production patterns have not, however, changed two 
critical factors in navel orange production and marketing: First, navel 
oranges are primarily a fresh market item. Processing of the variety - 
- either for concentrate, or for canned or chilled juice -- creates a bitter 
off-flavor which is unacceptable to the consumer unless blended with 
other, better quality juice. Research to correct this defect has been in 
progress for more than 30 years, but no commercial system has been 
developed. While the industry does utilize its navel juice by blending, 
there are practical limitations on the percent of navel juice that can be 
used in a consumer product. Second, the very nature of the fruit makes 
long-term commercial storage impractical. Unlike apples and pears, it 
cannot be held for protracted periods without the development of off- 

flavors. While fruit in less popular sizes is commonly held for short 

riods while waiting for markets, 30-60 days are considered the upper 
its of such storage. Additionally, total available storage capacity 
within the industry (used for the short term holding) is estimated to be 
between 600-900 carlot equivalents, less than a third of a norma! week’s 
navel harvest, and costs of construction for new refrigerated storage 
would be prohibitive. As it is, cooling and storage costs for the short 
periods now used is about 50 cents per carton. Therefore, the crop, as 
a practical matter, must be stored on the tree during the season, and 
this must be done when weather caused losses are most likely -- during 
the time of the "frost season" between November 15 and March 15, 
and during the time when more than 60 percent of California’s annual 
rainfall usually occurs. There are strong pressures to harvest so as to 
avoid these losses. 


Given the above realities -- the increasingly larger crops, the 
constant pressures to harvest in order to avoid losses with the resulting 
threat cf massive supply fluctuations, and the limitation of viable 
markets for fresh uses -- it is clear that an orderly marketing program 
which permits the development and execution of carefully planned 
marketing strategy will be essential to maintaining an economically 
sound navel orange industry. For the past 31 years, Marketing Order 
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907 has provided the means enabling the industry to plan and to market 
in an orderly manner crops which reached a low of 15,296 cars duri 
the 1961-62 season and a high of 84,175 cars in the 1982-83 season. it 
is predicted that the need for the tools provided the industry by the 
marketing order will be greater in the new era of large crops than it 
was in the past. 


As the industry has moved toward the new plateau of production, 
it became evident that the Navel Orange Administrative Committee 
would need additional tools to cope with the additional volume of fruit 
which would have to be shipped. It was equally evident that the need 
for weekly volume regulation would be more important than ever, 
because of the potentially disruptive volumes of fruit which could be 
available for shipment at almost any time during the season. During 
the past three seasons, the NOAC and the individual segments of the 
industry have examined the prospective situations and have proposed 
amendments to the order to cover them. A broad range of 
amendments were proposed and have now been voted on by the 

owers. Those which are made a part of the order will naturally be 
incorporated into the policy for the current season. 


Throughout last year, the NOAC operated under a new procedure 
which provided additional flexibility and showed considerable merit. 
laine of merely recommending prorate for a single week, prorate was 
recommended for the week ahead as well. It was felt that such a 
procedure would not only enable marketers to make firmer sales 
commitments, which would assist them in planning and participating in 
more promotions, it would also give handlers the opportunity to make 
more efficient use of their harvesting and packing operations. While 
the program accomplished both purposes, the Committee found it 
necessary to make frequent increases in the schedule for the forward 
week. Even though the unusually mild weather in the growing areas 
made it possible to arrange harvesting and packing schedules almost at 
will, the requirements of the market were not so obliging as to weather 
at destination nor so certain as to demand. 


(d) At the back of each annual marketing policy, tables set forth a 
great deal of economic data. Table 1 sets forth the estimated production for 
each district for the current season, together with each district’s actual 
production during the preceding 3 or 4 years. Table 2 shows the current 
season’s projected size composition for selected dates, by districts, and the 
projected average size for each district compared with the district’s prior 
year’s average size. Table 3 shows the actual production for the last 3 years 
(4 years in 1984-85), and the estimated production for the current season of 
California-Arizona navel oranges, Florida oranges, Texas oranges, California- 
Arizona tangerines, Florida tangerines, Florida tangelos, Florida temple 
oranges, Arizona-Desert Valley grapefruit, Florida grapefruit, Texas 
grapefruit, and (up to 1981-82) California-Arizona lemons. Table 4 shows the 
estimated production of apples and winter pears for the current season, and 
the previous 3 years (4 years in 1984-85). Table 5 shows the estimated on- 
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tree parity price for fresh oranges for the current season, and the comparable 
parity price for the previous 3 years (4 years in 1984-85), together with the 
estimated equivalent f.o.b. parity price (which includes marketing costs) for 
the current season and prior years. (Ex. 11-20). The remaining tables vary 
somewhat, but up to 1982-83, they provided additional projected size 
composition by subdistricts within each district (e.g., Ex. 18, pp. 15-18). 

(e) Also, each marketing policy provides various comparative data 
relating to the weekly shipping schedules. For example, Table 1 of the 1982- 
83 Marketing Policy (Ex. 18, p. 11) shows the current equitable marketing 
opportunity utilization schedule for the domestic fresh market, district-by- 
district, totalling 44,135 cars (or 65% of the estimated tree crop), projected 
export sales of 6,000 cars (9%), by-product sales of 16,365 cars (24%), and 
other disposition of 1,400 cars (2%). The estimated "realistic" utilization 
schedule shows lesser domestic sales, viz., 41,000 cars (60%), the same export 
sales (6,000 cars, or 9%), larger by-product sales (19,500 cars, or 29%),'* and 
the same other disposition (1,400 cars, or 2%). The bottom of the table 
shows, for the 3 prior years, district-by- district, the actual number of cars 
(and percentages) utilized in domestic fresh sales, export sales, by-products, 
and other uses. 

Table 7 of the 1982-83 Marketing Policy (Ex. 18, p. 12) shows, at the top, 
the total actual crop utilization for the production area (not district-by- 
district), i.e., domestic, export, by-products, and other, together with the 3- 
year average in each category, which is shown next to the estimated realistic 
utilization schedule for the current year (not district-by- district). At the 
bottom of Table 7, the actual regulated shipments for the prior 3 years (i.e., 
the total shipments to the domestic fresh market), together with the 3-year 
average, are shown week-by-week (but not district-by-district), together with 
the committee’s realistic shipment schedule for the current season, week-by- 
week (but not district-by-district). For example, for the week ending February 
3, 1983, the actual weekly regulated shipments for the comparable 3 preceding 
years (not district-by-district) were 1,512 cars (1979-80), 1,249 cars (1980-81), 
and 1,472 cars (1981-82), for a 3-year average for the week of 1,409 cars. The 
committee’s estimated realistic shipment schedule for that week (which for the 
year totals 41,000 cars) is slightly higher than the 3-year average, viz., 1,500 
cars. 

Table 8 of the 1982-83 Marketing Policy (Ex. 18, p. 13) shows the 3- year 
average figures as to the actual weekly regulated shipments, shown in the 
preceding table, broken down district-by-district. For example, for the week 
ending February 3, 1983, referred to in the preceding paragraph, the total 3- 
year average figure of 1,409 cars is broken down into 1,270 cars for District 
1, 94 cars for District 2, 19 cars for District 3, and 26 cars for District 4. 

Table 9 of the 1982-83 Marketing Policy (Ex. 18, p. 14) contains the 
weekly shipping schedule desired by the districts for the current season, 
together with the committee’s realistic shipment schedule. For example, for 
the week ending February 3, 1983, referred to in the two preceding 


18By-product Sales, i.e., sales for juice, are the residual use for navel oranges that cannot 
be sold for fresh use (domestic or export) under the volume limitations designed to maximize 
grower returns from the fresh domestic market. 
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paragraphs, the weekly shipping schedule shows 1,405 cars for District 1, 180 
cars for District 2, 5 cars for District 3, and 25 cars for District 4 (which totals 
1,615 cars), while the committee’s realistic schedule for that week shows 1,500 
cars. 

10. The weekly shipping schedules and the estimated realistic utilization 
(or shipment) schedule in each year’s NOAC marketing policy are not 
recommendations to the Secretary. Likewise, they are not tentative figures 
that NOAC plans to recommend to the Secretary at a later date, in the 
absence of changed conditions. NOAC’s realistic shipment schedule is merely 
an estimate of what NOAC will later recommend to the Secretary, based upon 
conditions existing at the time of the recommendations (Tr. 1088, 1093-97).” 
NOAC’s weekly shipping schedule is merely used to determine each district’s 
proportionate share of a particular week’s volume limitation (Tr. 1087) (see 
The Regulatory Program Illustrated (preceding the Findings of Fact)). 

The fact that NOAC’s realistic shipment schedules are merely estimates of 
what NOAC will later recommend (a few days before each volume regulation 
is issued) is clearly set forth in each year’s marketing policy. For example, 
NOAC’s 1982-83 Marketing Policy states (Ex. 18, p. 6; see, also, Ex. 11-17 for 
practically verbatim statements for the 1975-76 to the 1981-82 seasons; and Ex. 
19 and 20 for similar statements as to the 1983-84 and 1984-85 seasons): 


Schedule of Weekly Shipments: The equitable allocation of the weekly 
allotment between the districts is based on the weekly shipping 


schedules of the districts shown in Table 9. For example, whenever the 
allotment is fixed for a given week, it is divided between the districts 
proportionate to the quantities shown on the schedule for that week for 
the districts. It is to be noted that the sum of the carlots listed on the 
schedule for each district is of the same magnitude as the equitable 
marketing opportunity volume shown in Table 6. 


In addition to the above, a schedule of estimated industry weekly 
shipments is developed by the Committee so as to provide handlers and 
other interested persons with a prospective pattern and level of weekly 
shipments, the sum of which ann the "realistic" domestic volume. 
This schedule, shown in Tables 7 and 9 should not be construed to 
reflect the actual amount of allotment that will be recommended each 
week to the Secretary, as that amount will be determined from 
evaluation of prospective crop and market conditions for the week 
being considered by the Committee, and the allotment recommended 
may be greater or less than the amount shown. However, the schedule 
does provide a helpful planning guide to the Committee and others in 
the industry, as well as to those who provide services to it. 


19s shown in Finding 19, NOAC had great difficulty in recommending volume regulation 
even 1 week ahead. Those recommendations were later amended two-thirds of the time 
(Finding 19). In addition, as shown in Finding 13, even when NOAC revised its estimates 
during the year as to what volume regulations it would later recommend, its revised estimates 
were generally not very accurate even during the immediately following weeks. 
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Similarly, the Secretary's Impact Statements (see Finding 16) recognize 
that NOAC’s actual recommendations will not be made until shortly before 
each volume limitation is issued. For example, the Secretary's Impact 
Statement for 1980-81 states (Ex. 698, p. 2; see, also, e.g., Ex. 699, p. 2; Ex. 
697, p. 2): 


A schedule of weekly shipments is projected by the committee which 
provides a basis for the distribution of actual allotment among districts. 
It also provides handlers and other interested persons a pattern of 
prospective weekly shipments to assist in planning orderly marketing of 
the crop. The —_—— recommended for shipment to domestic 
markets each week will be based on the committee’s current assessment 
of supply and market conditions. 


11. (a) The weekly shipping schedule in the NOAC marketing policy is 
rarely, if ever, identical to the volume limitation promulgated by the Secretary 
for any week.” In the 1983-84 season, for example, the NOAC marketing 
policy (Ex. 19) established an equity factor of 74% (Ex. 19, p. 14), with an 
estimated total production of 54,250 cars (Ex. 19, p. 7). It was, thus, 
anticipated that there would be equitable marketing opportunity in the fresh 
domestic market for 74% of each district’s tree crop, and that this amount 
would generate maximum returns to the grower. Table 6 of this Exhibit (Ex. 
19, p. 24) shows that this 74% equalled 34,780 cars for District 1 handlers, 
4,440 cars for District 2 handlers, 740 cars for District 3 handlers, and 190 cars 
for District 4 handlers, for a total of 40,150 cars. NOAC then prepared a 
shipping schedule based on grower and handler input as to how the growers 
and handlers in each District would ideally desire to ship their share of the 
fresh domestic shipments (Ex. 19, Table 9, p. 27). 

The actual results of the season are shown in NOAC’s annual report (Ex. 
10). Table 5 of this exhibit (Ex. 10, p. 13) shows the number of cars in each 
District that was promulgated in the Secretary's weekly volume regulations 
(see each column under the word "Fixed"). Not one of the numbers in these 
columns is the same as the shipping schedule in the marketing policy. One 
reason is the rather dramatic change in the production estimates that are 
shown in the annual report (Ex. 10, pp. 6-7). Another reason is ever changing 
current marketing conditions that are discussed by NOAC in its weekly 
volume recommendation meetings (Ex. 775, 776). 

(b) The following two tables, which are based on the exhibits referred 
to in Finding 11(a), immediately above (Ex. 10, p. 13 (NOAC’s annual report); 
Ex. 19, p. 27 (NOAC’s marketing policy)), illustrate the difference between the 
weekly shipping schedule in NOAC’s marketing policy for the 1983-84 season 
and the actual volume regulations fixed by the Secretary, on the basis of 
NOAC’s later recommendations, for Districts 1 and 3. 


0As stated in note 10, the weekly shipping schedule is based on total shipments 5% higher 
than NOAC’s "realistic" schedule, but, as shown below in paragraphs (b)-(d) of this finding, that 
5% difference does not account for the great variance between NOAC’s weekly shipping 
schedule and the volume limitation recommended by NOAC and imposed by the Secretary. 
Further, paragraph (e) of this finding shows that NOAC’s "realistic" schedule did not accurately 
forecast NOAC’s later volume recommendations, which were imposed by the Secretary. 
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District 1, 1983-84 Marketing Season 


Increase or 
Weekly Secretary’s (Decrease) 
Shipping Volume from 
Schedule = Regulation. Schedule 


Carlots = = Carlots 


695 
(1,165) 
(1,075) 





1,075 
540 (540) 
450 (450) 
360 (360) 
| (200) 
Early Maturity Allotment 


District 3, 1983-84 Marketing Season 


Increase or 
Weekly Secretary’s (Decrease) 
Shipping Volume from 
Schedule Regulation Schedule 


Carlots Carlots Carlots 


15 (15) 
(30) 


(60) 
(100) 


20 
(11) 


33 
93 
15 48 
2 (50) 
29 (25) 


1- 5-84 (25) 
= 10 (10) 
Early Maturity Allotment 


(c) The foregoing table for District 1 for the 1983-84 season shows that 
actual volume regulation began 5 weeks later than anticipated in the weekly 
shipping schedule in the marketing policy, and ended 7 weeks earlier than 
anticipated in the weekly shipping schedule. Similarly, the foregoing table for 
District 3 shows that actual volume regulation began 5 weeks later than 
anticipated in the weekly shipping schedule, and ended 4 weeks earlier than 
anticipated in the weekly shipping schedule. 

(d)Tables for Districts 2 and 4, comparable to those set forth 
immediately above, would show even a greater difference, since weekly 
shipping schedules were prepared for both districts for the 1983-84 season 
(Ex. 19, Table 9, p. 27), but no volume regulation was issued for either district 
that year (Ex. 10, Table 5, p. 13). 

(e) The following table compares, week-by-week, NOAC’s realistic 
shipment schedule set forth in its 1983-84 annual Marketing Policy (Ex. 19, 


52 





SEQUOIA ORANGE CO., INC., ET AL 


Table 9, p. 27) with (i) the total allotments actually fixed by the Secretary for 
all districts (computed from Ex. 10, Table 5, p. 13 (only Districts 1 and 3 were 
regulated)), and (ii) the total domestic fresh shipments by all four districts 
(Ex. 10, Table 5, p. 13). As the table shows, there was not a single week 
during the entire year in which NOAC’s realistic shipment schedule set forth 
in its annual marketing policy was the same as (i) the total allotments actually 
fixed by the Secretary, or (ii) the total domestic fresh shipments by all four 
districts. 
District 1, 1980-81 Marketing Season 


Increase or 
Weekly Secretary's (Decrease) 
Shipping Volume from 
Schedule Regulation Schedule 


Week 
Ending Carlots Carlots Carlots 
(1980-81) 


10-30-80 35 (35) 


11- 6-80 385 (385) 
13 1,025 (1,025) 
20 1,015 (1,015) 
27 1,330 3 


12- 4-80 1,520 (307) 
11 1,810 (426) 
18 1,365 171 
25 780 (205) 


1- 1-81 835 (335) 
8 1,255 (576) 

15 1,330 76 
22 1,540 (27) 
29 1,540 (205) 


1,540 (472) 
12 1,700 (485) 
19 1,700 (350) 
26 1,705 (370) 


1,705 (370) 
12 1,710 (180) 
1,715 (185) 
1,720 (173) 


1,720 (128) 
1,620 (10) 
1,525 125 
1,425 175 
1,425 (225) 


1,375 29 
1,375 275 
1,180 470 

885 515 


490 710 
11 250 750 
18 150 850 


* 
Early Maturity Allotment 





District 1, 1981-82 Mar’ 


Weekly 
Shipping 
Schedule 


Week 


(1981-82) 


10-22-81 20 
29 90 


1l- 5-81 
685 
840 


Secretary's 


Carlots 


Season 


Increase or 
(Decrease) 
Volume from 


Regulation Schedule 


Carlots 
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12. (a) The tables shown in Finding 11 as to the 1983-84 season are not 
atypical. A similar comparison of NOAC’s weekly shipping schedules and 
realistic shipment schedules with (i) the actual regulations recommended 
week-by-week by NOAC and fixed by the Secretary, and (ii) the total actual 
domestic fresh shipments by all districts, week-by-week, for each of the other 
years from 1975-76 through 1984-85 reveals the identical pattern (Ex. 2-20). 
There is no congruity between NOAC’s estimates in its annual marketing 
policy statements and NOAC’s recommendations to the Secretary, week-by- 
week, during the course of the marketing season, or even between the number 
of weeks in the shipping schedules and realistic schedules and the number of 
weeks of actual volume regulation. The most striking example involves the 
1984-85 season, for which the weekly shipping schedules projected volume 
regulation until June 6, 1985, but volume regulation was ended at the end of 
January 1985 because the short California crop and the destructive freeze in 
Florida were driving grower returns above parity (Ex. 20, p. 34; Ex. 775, 
minutes of Jan. 29, 1985). 

(b) To illustrate one important aspect of the lack of congruity between 
NOAC’s annual marketing policy statements and NOAC’s actual 
recommendations later made to the Secretary, week-by-week, the following 
tables in this paragraph illustrate, for the years 1980-81, 1981-82, and 1982- 
83, the difference between the weekly shipping schedule in NOAC’s marketing 
policy and the actual volume regulations fixed by the Secretary, on the basis 
of NOAC’s later recommendations, for District 1 (1980-81: Ex. 7, p. 13; Ex. 


16, p. 13; 1981-82: Ex. 8, p. 14; Ex. 17, p. 13; 1982-83: Ex. 9, p. 13; Ex. 18, p. 
14). 


21Comparable tables are not included for 1979-80 and 1984-85 because some of the figures 
in NOAC’s annval report for the earlier year are illegible (Ex. 6, p. 11), and NOAC’s annual 
report for the latter year is not in the record. 
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District 1, 1982-83 Marketing Season 


Weekly Secretary's 
Shipping Volume 


Schedule Regulation 


Week 
Carlots Carlots 


Ending 
(1982-83) 


10-21-82 10 
28 85 


ll- 4-82 340 
11 730 
18 1,160 
25 985 


12- 2-82 1,220 
9 1,455 
16 1,490 
23 880 
30 610 


815 
13 1,325 
20 1,400 
27 1,400 


1,405 
10 1,415 
17 1,425 


24 1,425 


1,430 
10 1,630 
17 1,630 
24 1,630 
31 1,630 


1,630 
14 1,630 
21 1,430 
28 1,430 


1,430 
12 1,145 
19 950 
26 670 


6- 2-83 480 


9 385 
16 290 


* 
Early Maturity Allotment 
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1983-84 Season 


NOAC's Recommendations, Publication Dates, and 
~—“Bifective Dates of Volume Limitations 
Interval 
Between 
Original 
Periods of 


Volume 
Limitation 


Nov. 11-17 Nov. 10, 1983 Nov. 11 & 
& 18-24, 1983 Nov. 18, 1983 
Nov. 25-Dec 1 Nov. 18 Nov. 25 
Dec. 2-8 Nov. 29 

Dec. 9-15 Dec. 6 

Dec. 16-22 Dec. 14 

Dec. 23-29 Dec. 23 

Dec. 30- Dec. 29 

Jan. 5, 1984 

Jan. 6-12 Jan. 5, 

Jan. 13-19 Jan. 12 

Jan. 20-26 Jan. 17 

Jan. 27- Jan. 24 

Feb. 2 

Feb. 3-9 Jan. 30 

Feb. 10-16 Feb. 7 

Feb. 17-23 Feb. 14 

Feb. 24- Feb. 22 

Mar. 1 

Mar. 2-8 Feb, 27 

Mar. 9-15 Mar. 6 

Mar. 16-22 Mar. 13 

Mar. 23-29 Mar. 20 

Mar. 30- Mar. 26 

Apr. 5 

Apr. 6-12 Apr. 5 


snnsnwow wowma Dw 
NWWS WwWwrere 
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(c) To illustrate in another way the lack of congruity between NOAC’s 
annual marketing policy estimates and the subsequent actual marketings of 
navel oranges in domestic fresh channels, the following table shows for the 
years 1978-79 through 1983-84 NOAC’s estimated "realistic" domestic fresh 
shipments set forth in its annual marketing policy statements, the actual 
domestic fresh shipments later shown in NOAC’s annual reports for those 
years, and the differences, in percentages and carloads, between the estimates 
and the actual shipments (Ex. 10, p. 14; Ex. 14, p. 9; Ex. 15, p. 10; Ex. 16, p. 
10; Ex. 17, p. 10; Ex. 18, p. 11, Ex. 19, p. 25). 


1978-79 Through 1983-84 Seasons 


NOAC’s 
Marketing 

Policy 
"Realistic" 
Estimates 


Actual 
Domestic 
Fresh 
Shipments 
by all 
Districts 


Difference 
Between 
"Realistic" 
Estimates 
and Actual 


Shipments 


Difference 
Between 
"Realistic" 
Estimates 
and Actual 


Shipments 


Cars Cars Cars q 


1978-79 30,000 26,121 3,879 


1979-80 36,500 40,101 3,601 9.9 


1980-81 43,500 43,610 110 3 


1981-82 33,900 38,274 4,374 12.9 


1982-83 41,000 49,018 8,018 19.6 


1983-84 37,400 45,917 8,517 22.8 


1 


The percentage is calculated by dividing the "Difference" by the "Realistic" 
estimate, e.g., for 1978-79, 3,879 + 30,000 = .129, or 12.9%. 


13. (a) The production estimates, weekly shipping schedules, and estimated 
realistic shipment schedules are typically changed and updated by NOAC 
several times during a season (7 C.F.R. § 907.110; e.g., 1984-85, Ex. 775, 
minutes of Nov. 6, 1984, Nov. 20, 1984, Dec. 21, 1984, Jan. 29, 1985). 
However, the revised schedules, like the original schedules, are still estimates, 
that vary materially from the actual recommendations made even within the 
following few weeks after the revision is issued. Occasionally, but not often, 
the revised, estimated realistic schedule will coincide with the amount later 
recommended, particularly in the next week or two. But, as a general rule, 
there is a substantial variance between the revised, estimated realistic schedule 
and the amount of volume regulation actually recommended by NOAC, and 
also between the revised schedule and the actual domestic fresh shipments 
made by all four districts. The following paragraphs in this finding give typical 
examples of that variance for the 1979-80 seasons through the 1983-84 seasons. 
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(b) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1979-80 season was revised on February 5, 1980, to show, inter alia, 1,450 cars 
for each of the weeks ending February 14, 21, and 28, 1980 (Ex. 787, Feb. 5, 
1980). The actual volume regulations recommended by NOAC and issued by 
the Secretary for those weeks were 1,746, 1,551, and 1,600 cars, respectively. 
The actual domestic fresh shipments made by all four districts in those weeks 
were 1,759, 1,453, and 1,506 cars, respectively. (Ex. 6, p. 11). 

(c) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1980-81 season was revised on February 17, 1981, to show, inter alia, 1,500 
cars for each of the weeks ending February 26, and March 5 and 12, 1981 
(Ex. 786, Feb. 17, 1981). The actual volume regulations recommended by 
NOAC and issued by the Secretary for those weeks were 1,500, 1,500, and 
1,700 cars, respectively. The actual domestic fresh shipments made by all 
four districts in those weeks were 1,498, 1,494, and 1,697 cars, respectively. 
(Ex. 7, p. 13). 

(d) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1981-82 season was revised on February 9, 1982, to show, inter alia, 1,450 cars 
for each of the weeks ending February 18 and 25, 1982 (Ex. 785, Feb. 9, 1982). 
The actual volume regulations recommended by NOAC and issued by the 
Secretary for those weeks were 1,600 and 1,650 cars, respectively. The actual 
domestic fresh shipments made by all four districts in those weeks were 1,649 
and 1,715 cars, respectively. (Ex. 8, p. 14). 

(e) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1982-83 season was revised on December 28, 1982, to show, inter alia, 900, 
1,400, and 1,500 cars, respectively, for the weeks ending January 6, 13, and 
20, 1983 (Ex. 784, Dec. 28, 1982). The actual volume regulations 
recommended by NOAC and issued by the Secretary for those weeks were 
1,000, 1,550, and 1,650 cars, respectively. The actual domestic fresh shipments 
made by all four districts in those weeks were 1,107, 1,711, and 1,734 cars, 
respectively. (Ex. 9, p. 13). 

(f) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1983-84 season was revised on February 14, 1984, to show, inter alia, 1,700 cars 
for each of the weeks ending February 23, and March 1, 8, 15, 22, and 29, 
1984 (Ex. 783, Feb. 14, 1984). The actual volume regulations recommended 
by NOAC and issued by the Secretary for those weeks were 1,800, 1,700, 
1,750, 2,000, 2,000, and 1,900 cars, respectively. The actual domestic fresh 
shipments made by all four districts in those weeks were 1,996, 2,015, 2,009, 
2,270, 2,109, and 2,059 cars, respectively. (Ex. 10, p. 13). 

14, (a) The initial draft of the NOAC annual marketing policy is prepared 
by the Executive Committee of NOAC (Tr. 1077). The Executive Committee 
is representative of the industry in that it includes one member from the 
major cooperative, one member from all the other cooperatives, and one 
member from the independents (Tr. 1057). 

(b) In preparing the marketing policy, the Executive Committee used 
NOAC annual reports (Tr. 1714), information from the University of Southern 
California at Riverside (Tr. 1683), newspapers and trade documents (Tr. 
1692), and previous years’ figures (Tr. 1690-92). In addition, they had NOAC 
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employees count and measure oranges throughout the districts (Tr. 1714- 15), 
and they met with a number of handlers in each district to receive current 
information and input (Tr. 1077, 1714). (The owner of one of the petitioners, 
Mr. Pescosolido, was invited to such a meeting, but did not attend (Ex. 775, 
minutes of Sept. 18, 1984, p. 2)). 

(c) In recent years, NOAC has also commissioned an annual study 
from Dr. Fox of the University of Arizona at Tucson (Tr. 1066-67, 1683, 1685- 
86). This is a study to determine the maximum amount of oranges that could 
be allowed to go to the fresh domestic market without lowering total grower 
revenues (Tr. 587-88). The main expert witness of three of the petitioners, 
Dr. Jesse, who himself had not done such a study (Tr. 640), recognized the 
value of the Fox study in predicting a possible need for volume limitations to 
maximize grower returns (Tr. 585-88). NOAC made good use of the Fox 
study, but attempted to allow a few more sales to the fresh domestic market 
(Tr. 1685-86). For example, for the 1982-83 season, Dr. Fox’s econometric 
model indicated that producer income would be maximized if fresh domestic 
marketing was limited to 39,500 cars, but NOAC raised that amount to 41,000 
cars (Ex. 696, p. 2). Similarly, for the 1983-84 season, Dr. Fox recommended 
limiting domestic fresh shipments to about 33,000 cars to maximize industry 
total f.0.b. revenue, but NOAC raised that amount to 37,400 cars in its annual 
marketing policy (Ex. 19, p. 15; Ex. 695, p. 3). Likewise, NOAC raised 
Dr. Fox’s recommendation for the next year of about 43,600 cars to 45,000 
cars (Ex. 20, pp. 20-21; Ex. 694, pp. 3-4). In addition, in at least one year, the 
Executive Committee apparently had some parity calculations submitted by a 
cooperative’s (Sunkist) economist (Tr. 1682- 83). 

(d) After completing its draft of the annual marketing policy, the 
Executive Committee brings the draft to the full committee (NOAC) for its 
input and approval (Tr. 1077). All handlers receive a letter inviting them to 
attend that meeting (Tr. 1961), and growers and others are notified of the 
meetings through newspaper advertisements. After NOAC preliminarily 
approves the marketing policy at that meeting, NOAC holds meetings in at 
least two of the districts to explain the policy and receive further input (Tr. 
1077-78). The marketing policy is read and its tables are explained (Tr. 1078). 
Then input is received from the audience (Tr. 1078). These are public 
meetings and the audience consists of growers and handlers of all types of 
organizations, media, and anyone else who wishes to attend (Tr. 1079-80). It 
is not unusual to have 100 to 200 interested growers, handlers and others in 
attendance at these meetings (e.g., Ex. 775, minutes of Sept. 25, 1984 (100 
observers); Ex. 776, minutes of Oct. 4, 1983 (200 observers); Ex. 777, minutes 
of Sept. 23, 1982 (105 observers); Ex. 778, minutes of Oct. 9, 1981 (105 
observers)). The meetings last for up to several hours, with perhaps half a 
dozen people from the floor choosing to participate (Tr. 1080). 
Representatives from at least three of the petitioners have attended these 
meetings (Tr. 1081, 1116). After this input from the meetings, NOAC revises 
and/or approves the marketing policy (Tr. 1078). In recent years, a copy of 
the marketing policy was sent to the Secretary prior to the district meetings, 
at his request (Tr. 1078). The annual marketing policy can be, and has been 
in recent years, amended during the year to reflect new input (Tr. 1067, 1078, 
1082-83). NOAC believes in the correctness and wisdom of its projections, 
and believes that the Secretary should concur (Tr. 1702, 1707). 
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15. The record contains NOAC’s minutes from the 1978-79 season through 
the 1984-85 season, reflecting, inter alia, NOAC’s voting record as to each 
year’s annual marketing policy statement. Each year, a vote was taken initially 
at a meeting held at NOAC’s Los Angeles headquarters, and subsequent votes 
were taken at two or more district meetings (see Finding 14(d)). Each year, 
every vote taken at the Los Angeles headquarters meeting and at the 
subsequent district meetings was unanimous in favor of adopting (or re- 
adopting) the annual marketing policy statement, i.e., not a single NOAC 
member ever cast a dissenting vote as to the adoption of the annual marketing 
policy statement (Ex. 775, minutes of Sept. 18 and 25, 1984; Ex. 776, minutes 
of Sept. 27, 1983, Oct. 4, 1983, and Dec. 13, 1983; Ex. 777, minutes of Sept. 21 
and 23, 1982, and Oct. 8, 1982; Ex. 778, minutes of Oct. 6, 9, and 16, 1981, and 
Dec. 8, 1981; Ex. 779, minutes of Oct. 31, 1980, and Dec. 2, 1980; Ex. 780, 
minutes of Nov. 2, 1979, and Dec. 4, 1979; Ex. 781, minutes of Nov. 7, 1978, 
and Dec. 5, 1978). 

16. (a) Copies of NOAC’s annual marketing policy go to the Marketing 
Agreements Section and the Program Analysis Section of the Fruit Branch, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture (Tr. 1942). The Program Analysis Section does 
an independent economic evaluation of the marketing policy (Tr. 1924, 1942), 
using parity price calculations from the Statistical Reporting Service (Tr. 1927- 
28), raw data from NOAC (Tr. 1926, 1928), and other government and trade 
publications (Tr. 1942). This evaluation is summarized in the Department’s 
Position Paper (Tr. 1942; Ex. 694-696). Prior to 1982-83, the Department’s 
Position Paper was called an Impact Statement (Ex. 697-699) or Impact 
Assessment (Ex. 700-701). 

(b)The Department’s Position Paper goes to the Marketing 
Agreements Section for input and comments (Tr. 1942), and then up the 
chain of command (through the Fruit Branch Chief, the Director of the Fruit 
and Vegetable Division, and the Administrator of the Agricultural Marketing 
Service) to the Office of the Assistant Secretary for Marketing and Inspection 
Services for signature (Tr. 1943). The Department’s Position Papers for the 
1981-82 season through the 1984-85 season were approved by the Assistant 
Secretary (Ex. 694-697). (The comparable Impact Statements for the 1979- 
80 and 1980-81 seasons were approved by Howard W. Hort, Director of 
Economics, Policy Analysis and Budget (Ex. 698, p. 4; Ex. 699, p. 5), and 
before that they were approved by the Administrator or Deputy Administrator 
of the Agricultural Marketing Service (Ex. 700, p. 2; Ex. 701, p. 3)). After 
approval of the Position Paper by the Assistant Secretary, NOAC’s marketing 
policy is sent from the Fruit Branch to the Division Director (Tr. 1943). Each 
of NOAC’s marketing policy statements contain the approval of the Fruit 
Branch Chief and the Division Director (Ex. 11-20, last page). 

(c) Neither the NOAC marketing policy statement nor the 
Departmental Position Paper, Impact Statement, or Impact Assessment was 
ever published in its entirety in the Federal Register. A summary was first 
published in the Federal Register on November 9, 1984 (49 Fed. Reg. 44,776 
(1984)), about a week after the 1984-85 marketing season had begun. There 
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was no invitation for public comment contained in the November 9, 1984, 
published summary. The first published invitation to interested persons for 
submission of written comments on an annual marketing policy statement was 
extended on September 27, 1985 (50 Fed. Reg. 39,132 (1985)). 

(d) The latest Position Paper appearing in the record is for the 1984- 
85 season. It states (Ex. 694): 


POSITION PAPER: 1984-85 MARKETING POLICY FOR 
en NAVEL ORANGES 
907) 


The Navel Orange Administrative Committee (NOAC) has analyzed 
and evaluated prospective crop and marketing conditions for the 1984- 
85 season. This information has been submitted to the Department in 
the marketing — as required by marketing order No. 907. Under 
the order, the Secretary, through the NOAC, is authorized to regulate 
the weekly volume of oranges a to the domestic fresh market. 
This practice attempts to match weekly shipments with market 
conditions which tend to fluctuate continuously. This action is designed 
to benefit producers and consumers through more stable supplies and 
prices. 


Through weekly meetings, the NOAC examines and evaluates 
current market conditions and determines the amount of oranges that 
can be shipped to domestic outlets without disrupting the market. 
Weekly ragiiiaions are recommended by the committee two weeks at 
a time and are established by production districts, although some 
districts rarely use them. Volume regulation is seldom used in the 
latter part of the season in any district. This information is available 
in the attached tables. 


1984-85 MARKETING POLICY ECONOMIC CONSIDERATIONS 


The marketing season for California-Arizona navel oranges usually 
begins in October and ends in early summer, but may vary depending 
upon crop conditions in any particular year. Major —- fruits are 


oranges from Florida and Texas, specialty citrus from Florida, Valencia 
oranges from California-Arizona, Winter pears, bananas and apples. 
— will provide little competition in 1984-85 as a result of the 1983 
reeze. 


Citrus canker was recently discovered in Florida nurseries, but there 
has been no sign of the disease in commercial groves. Since this 
discovery, citrus bound for fresh markets in non-citrus producing states 
and export is subject to a chlorine dip or spray treatment. Fresh 
shipments to other citrus producing states have been temporarily 
banned. However, the canker situation is not expected to have a 
significant impact on the total volume of fresh shipments from Florida 
in the 1984-85 season. Florida’s early season varieties of fresh oranges 
and specialty citrus in competition with California-Arizona navels 
o for approximately 25 percent of the United States total for this 
market. 
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The major outlet for navel oranges is the domestic fresh market 
including Canada, with a small amount going to the fresh export 
market. The easy to peel characteristics, favorable appearance and 
taste make them well suited for this market. Approximately two-thirds 
of the crop is typically utilized in fresh markets, with the remainder 
going to processing and other uses. The processing market is 
unattractive as a major outlet for navel oranges since navel juice 
contains a bitter off-flavor which necessitates mixing it with other juices. 
This makes it infeasible to compete successfully in the juice market. 
Negative grower returns from sales to processing outlets have provided 
incentive to ship the optimal amount to the fresh market in order to 
maximize industry revenues. 


Production in recent years has reached very high levels as a result 
of ideal growing conditions and increased yields. Acreage devoted to 
production has been leveling off; therefore, based on the past five year 
average production of 71,271 cars, producers can expect to face crops 
in the area of 70,000 cars annually in the coming years. (1 car = 1,000 
cartons of 37.5 Ibs.) 


In addition to the previously mentioned factors, the NOAC must 

consider variables that can not be precisely measured when making 

rojections for the coming season. These variables include the 
ollowing: 


1) Quality -- what amount of the crop would be of inferior quality 
and processed regardless of volume controls? 


2) Timing of shipments. 


3) Abrupt changes in marketing conditions (i.e., freeze, embargoes 
etc). 


4) Equity of marketing opportunity by districts. 
CROP OUTLOOK 


The 1984-85 crop was originally forecast by the committee at 77,500 
cars as stated in the marketing policy adopted on September 25, 1984. 
This figure was subsequently adjusted to 68,300 cars at an NOAC 
meeting on October 9, and the marketing policy was amended to reflect 
this change. The U.S.D.A. estimated the crop at 72,000 cars on 
October 11, 3,700 cars more than the committee estimate. According 
to the committee estimates, a 4 percent decrease from last season is 
projected for District 1 (Central California) which has accounted for 
over 85 percent of the California-Arizona navel orange production in 
recent years. District 2 (Southern California) production is also 
he ways to be less than last year, while District 3 (Arizona Desert 

ey) and District 4 (Northern California) crops are expected to 
increase slightly. The U.S.D.A. does not estimate the navel crop by 
district. Orange sizes for the coming season are expected to be similar 
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to last year, when sizes were larger than average. This year’s harvest 
is expected to begin in mid-October with shipments starting shortly 
thereafter. Quality of the crop appears satisfactory based on 
appearance of the fruit at this time. 


UTILIZATION OUTLOOK 


The NOAC has once again obtained the services of Dr. Roger Fox, 
Professor of Agricultural Renesas at the University of Arizona, to 
analyze alternative market utilizations of the 1984-85 crop to determine 
the level of utilization that would maximize total industry revenue. Dr. 
Fox has provided this service to both the navel and Valencia orange 
committees in recent seasons through the use of an econometric model 
he developed. Based on the original crop estimate of 77,500 cars, Dr. 
Fox’s model indicates that industry revenue at the F.O.B. level will be 
maximized if domestic shipments are approximately 43,600 cars. 
Although Dr. Fox’s model does not project revenue maximization 
according to the most recent crop estimate of 68,300 cars, the 
committee recommends 45,500 cars for shipment to the fresh domestic 
market to meet existing and anticipated market needs. While this 
additional volume may result in less than maximum industry revenue 
as projected by Dr. Fox, it is viewed by the committee as a future 
investment in market expansion of the fresh domestic market for navel 
oranges. The NOAC is projecting 6,500 cars for export shipment, with 
the remaining 16,300 cars going to processed and ker markets. These 
committee recommendations are subject to change throughout the 
season as crop and marketing conditions change and the Department 
would expect the committee to increase the level of shipments to fresh 
domestic markets if market conditions so warrant. 


PRICE/PARITY: 


During the 1983-84 season, equivalent fresh on-tree grower returns 
for fresh California-Arizona navel oranges averaged $2.85 per carton, 
67 percent of the equivalent parity level of $4.26 per carton. Althou 
Texas is not expected to ship any significant amount of oranges in the 
coming season and the California-Arizona navel crop is expected to be 
slightly smaller than last year, total fresh domestic shipments of oranges 
and specialty citrus for the entire U.S. are expected to be near the 
1983-84 level. This can be attributed to a larger percentage shipped to 
fresh domestic outlets. Based on this data, the 1984-85 season average 
grower returns are expected to remain below the equivalent parity level. 


1984-85 POLICY CONSIDERATIONS: 


The NOAC is recommending setting weekly volume regulations for 
two consecutive one week periods. This practice was implemented in 
the 1983-84 season and appeared to accomplish the purpose of 

roviding a means of enabling markets to better plan and participate 
in promotion, and handlers to conduct their harvesting and calla 
operations more efficiently. The committee also intends to cosmid 
open movement of the crop in each district when 85 percent of the 
crop in that district has been shipped. However, the Department 
intends to require open movement in each district when 80 percent of 
the crop in that district is utilized, unless conditions faced by the 
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industry provide good cause for further regulation. In no event, 
however, will the Department issue regulations for any district after 85 
percent of the crop has been utilized in that district. This was also 
recommended and implemented in the 1983-84 season and provides 
additional flexibility in the program. 


In addition, in April of 1983 the USDA conducted a formal 
rulemaking hearing concerning the navel and Valencia orange 
marketing orders in Bakersfield, CA. All interested parties were urged 
to participate in the proceedings and several proposals to change the 
marketing orders were brought forth. In July ib84" the Secretary issued 
a decision containing several proposed amendments to the orders based 
on testimony from the hearing and subsequent input from interested 
parties. The proposed amendments cover a wide range of issues which 
offer greater flexibility in the marketing order program for California- 
Arizona oranges. These proposed amendments were put before 
growers in a referendum conducted August 15-September 1. The 
outcome of the referendum should be known in October. 


CONCLUSION 


The objective of volume controls under this marketing order is to 
provide market stability in a manner compatible with statutory 
authority. In formulating its marketing policy for the 1984-85 season, 
the NOAC has recognized positive effects flowing from the adoption 
of certain policies — to the 1983-84 crop ee ps to increase the 


flexibility in the application of the requirements to the industry, and has 
extended similar policies to the upcoming season. In addition, the 
NOAC’s recommendation for the amount of navel oranges to be 
shipped to the fresh domestic market has taken into account the 
objective of future market expansion and the need to meet existing 
market demand requirements. We believe that the use of the order 
during the 1984-85 season, as proposed and modified by the 
Department’s stipulations regarding the suspension of regulations, will 
lead to the accomplishment of the objectives under the order. 


The Position Paper is signed by the Department’s Acting General Counsel, 
Acting Administrator, Agricultural Marketing Service, and the Assistant 
Secretary for Marketing and Inspection Services. The Position Paper has four 
tables (one for each district) showing, for the prior 4 years, the amount of 
allotments fixed and fresh domestic shipments made during each week, and 
the last week that regulation would have been imposed if the 85% rule 
discussed in the Position Paper had been in effect. 

(ce) The similar Position Paper for the 1983-84 season states, in part 
(Ex. 695, pp. 1, 3-5): 


The Navel Orange Administrative Committee (NOAC) has developed 
its marketing policy for the 1983-84 season, and forwarded it to USDA 
for appraisal. The navel orange marketing order authorizes regulating 
the flow of fresh California-Arizona navel oranges to domestic and 
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Canadian markets to meet supply and market demand conditions which 
are subject to change weekly throughout the marketing season. 
Principally, the objective is to stabilize weekly shipments over an 
extended period, e.g., to "prorate" supplies over time. 


Although the crop is forecast to be 29,925 cars below last year, the 
NOAC is hoping to ship 37,400 cars into regulated markets, which 
would be only 11,618 cars less than in 1982-83. Fresh export shipments 
at 4,900 cars would be 1,951 cars less and processing and other at 
11,950 cars would be 16,356 cars less. 


Dr. Fox’s analysis showed that industry income (f.o.b.) would be 
maximized with a smaller quantity shipped to the regulated market. 
However, the NOAC based its estimates on their judgment of the 
coming season as well as the desire to expand the quantity used in the 
rimary market in the future and to more successfully market crops as 
arge as last year or in 1980-81, i.e. an investment in total market 
expansion. 


It is the Secretary’s intent to administer marketing orders in a way that 
will promote market stability in a manner compatible with his statutory 
authority. However, the Secretary has repeatedly called for flexibility 
in program —— so as to encourage individual initiative while 
maintaining the viability of the program. In the 1983-84 marketing 
policy submitted by NOAC, there were nine "flexibility" issues 
addressed as recommended by the industry consensus group which was 
reported to represent more than 80 percent of the navel oranges 
covered by the order. Four of these involve long-term effects and will 
be fully explored under the formal rulemaking proceeding. Two others 
require order amendment which would preclude consideration for the 
1983-84 marketing season. The Department’s approval of weekly 
regulations during the 1983-84 season, will include the following 
flexibilities: 


(1) The Department will require open movement in each district 
when 80 percent of the crop in that district has been utilized 
(based on the best crop estimates at that time). . .. 


(2) The Committee has recommended to the Secretary that "to 
enhance the flexibility in the marketing operations of the 
marketing order" the Secretary authorize the Committee "to 
provide for volume — over a longer period than the 
current one week." The Committee further observed that 
“allowing the Committee to recommend prorate to cover two 
consecutive one-week periods will provide additional flexibility 
in oN the marketing order, and will assist handlers 
in making marketing plans for special volume promotions in 
conjunction with retailers". The Secretary so authorizes, and 
commends the Committee on this recommendation. . . . 
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(3) All other recommendations and anticipated actions stated in 
the NOAC 1983-84 Marketing Policy are accepted by the 
Secretary. 


CONCLUSION: These flexibilities that have been outlined for the 
1983-84 season under the marketing order for California-Arizona navel 
oranges are designed to respond to situations all during the season. 
They will represent a milestone in changing the program to conform to 
policy guidance by the Department. Successfully implemented, they 
should provide a basis for further lessening in the reliance on 
regulatory authority. 


(f) The Position Paper for the 1982-83 season states (Ex. 696, pp. 2, 
4-5): 


In an effort to conform to the USDA Marketing Order Guidelines, 
the NOAC employed an independent economist (Dr. Roger Fox - 
University of Arizona) to analyze information concerning the market 
utilization of the 1982-83 crop for use in formulating the marketing 
policy. He developed an estimating equation for use in finding the 
point of optimum utilization. 


Dr. Fox’s model indicated that based on a crop of 67,500 cars, income 
would be maximized at 39,500 cars to regulated markets. However, the 
NOAC estimated that a ae quantity -- 41,000 cars would be shipped 


to — markets, based on its assessment of the market and crop, 
in addition to the compelling incentive to ship the maximum amount 
to the most renumerative market. This is compatible with Dr. Fox’s 
analysis. In presenting his findings he stated, "This suggests that among 
the alternatives presented, total revenue is not a dominate criterion for 
selecting the "best" alternative. Knowledge of the type of crop ge - 
sizes) expected is also important." He further states, "As the crop 
develops, more realistic estimates of utilization could be developed." 


A model was developed by AMS using a somewhat different approach 
than that of Dr. Fox. Our model suggests that Dr. Fox’s estimates are 
reasonable. 


Summary: The objective of volume regulations under this program is 
to inject an element of discipline in the handling of navel oranges which 
tends to minimize intraseasonal price instability, and result in higher 
season average grower returns than would be realized without 
regulation. The marketing policy sets forth projected supplies and 
utilization for the 1982-83 season which appear to be realistic in view 
of recent use patterns. It is consistent with the terms of the marketing 
order, and implementation of the program in 1982-83 will effectuate the 
policy of the enabling legislation. In addition, we believe that the 
Committee has complied with the Guidelines by having an independent 
expert analyze supply/price relationships and project optimum 
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utilization, by taking action to recommend amendment to the order 
where appropriate, and by addressing and informing the Secretary of 
the Committee’s position on other pertinent issues. The proposed 
order amendment will provide a forum (public hearing) for the 
presentation of evidence regarding the Committee’s proposals; it will 
also provide an opportunity for others to propose and provide evidence 
on alternatives to current order provisions. 
(g) The concluding section of the Impact Statement for the 1981-82 
season states (Ex. 697, pp. 2-3): 


Expected Impacts: The objective of volume regulations under this 
program is to inject an element of discipline in the handling of navel 
oranges which tends to minimize intraseasonal price instability, spread 
supplies over a longer time period and result in higher season average 
grower returns than would be realized without regulation. The present 
estimates appear reasonable to accomplish this goal. Although this 
year’s crop is 40 percent smaller than last season, domestic fresh 
shipments are expected to total only 22 percent less. The estimated 
shipping schedule is consistent with the shipment pattern last year and 
average movement during the previous 3 years. (See Chart II) Also, 
the Committee projection for the quantity to be processed is realistic 
in view of the prospective quality. The Committee indicates that the 
overall quality of the crop is good but that defective fruit (not suitable 
for fresh shipment) hess be 20 percent of the production due to insect 
damage, splits, and sunburn. 


Equivalent fresh on-tree grower returns for the 1980-81 season 
averaged $2.37 per carton, 62 percent of the eae parity price of 


$3.81 per carton. If projected supply and demand conditions are 
realized, it is anticipated that 1981-82 season average fresh on- tree 
grower returns may approach but not exceed the estimated 1981- 82 
equivalent parity price of approximately $4.00 per carton. Failure to 
issue volume regulations would be expected to result in an erratic 
movement to market with overall lower grower returns and a shorter 
shipping season. But, consumer prices would probably not be 
substantially lower since grower returns represent only 15-25 percent 
of the total retail price. (See Chart III) 


The Committee’s marketing policy is consistent with the terms of the 
marketing order, and implementation of the program in 1981-82 would 
effectuate the policy of the enabling legislation. 


(h) The concluding section of the Impact Statement for the 1980-81 
season states (Ex. 698, p. 4): 


Reason for Selection of Proposed Option: The marketing policy 


recommended by the Navel Orange Administrative Committee is 
selected for approval. Since the potential exists for crops near this 
high level in ewe years, it is important for the industry to try to 
gradually expand the more lucrative domestic fresh market. This 
option provides opportunity for expansion while maintaining incentives 
for continual investment in production. At the same time it results in 
a 10 percent price decline from last year and increased levels in the 
export and processing outlets. Thus, the recommended level is 
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estimated to provide the highest degree of orderly marketing for the 
projected a and demand conditions. It is our judgement that this 
option best balances the concerns of producers and consumers. 


(i) The concluding section of the Impact Statement for the 1979-80 
season states (Ex. 699, pp. 4-5): 


Reason for Selection of Proposed Option: The marketing policy 
recommended by the Navel Orange Administrative Committee is 
selected for approval. It provides sufficient incentives for continual and 
stable investment in production while providing increased supplies of 
navel oranges for fresh market outlets and for processing. Among the 
options considered, the recommended level for the 1979-80 season is 
estimated to provide the highest degree of orderly marketing for the 
projected supPIY and demand conditions. It is our judgment that this 
option best balances the concerns of producers and consumers. 


17. When the orange crop has sufficiently matured so that general maturity 
volume regulation might be imposed, NOAC makes weekly recommendations 
to the Secretary. Each Tuesday during the marketing season, NOAC holds 
an open public meeting (attended by growers, handlers and other interested 
persons) to discuss volume regulations for the coming week (Tr. 1018-19). 
NOAC is an advisory body which represents all segments of the industry, 
growers and handlers, large cooperatives, other cooperatives, and 
independents (7 C.F.R. § 907.20, .22). While members vote for the best 
interests of the entire industry (Tr. 1076-77, 1174-75), they are also chosen by 
a specific constituency, which they represent (7 C.F.R. § 907.22). 
Consequently, before attending NOAC weekly volume limitation meetings, 
members contact their particular constituents to determine their recent 
experience and recommendations for the coming week. 

Sunkist grower member Boydston, for example, consulted with his District 
exchange, packinghouse managers and growers to receive their 
recommendations (Tr. 1038-39, 1085). Independent member Wollenman 
contacted the independent handlers to receive their views (Tr. 1663, 1713). 
He contacted petitioner Sequoia every Monday morning until Sequoia began 
advising NOAC directly by letter or telegram of its recommendations (Tr. 
1668). By means of such prior consultations, NOAC members brought to 
their meeting the widest experience of the entire industry. 

As can be demonstrated from the minutes of these meetings (Ex. 775- 
781), a typical meeting begins with a report from NOAC’s manager as to 
current marketing and growing conditions. Observers at the meeting might 
also report any relevant information in this regard. NOAC then considers 
the appropriateness of volume limitations for the coming week. It solicits the 
comments of any observers and then, in turn, of each of the Committee 
members. As is clear from the minutes (e.g., Ex. 775, 776), the meetings are 
essentially a place for give and take where eventually a recommendation is 
reached that represents a consensus of the industry, sometimes after a 
preliminary motion for volume limitations is defeated, or does not receive a 
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second to the motion. A review of the minutes demonstrates that the final 
votes as to volume limitations are usually unanimous, or nearly so (Tr. 1084, 
1181-83; Ex. 775-781). Specifically, during the 1978-79 season through the 
1984-85 season, approximately 111 of approximately 212 NOAC votes as to 
weekly volume limitation recommendations were unanimous, and many of the 
non-unanimous votes were nearly unanimous. For unanimous votes, see Ex. 
781 (1978-79; 16 of 25 unanimous), minutes of Nov. 28, Dec. 5, 12, 19, 22, 29, 
Jan. 8, 9, 16, Mar. 13, 20, 27, Apr. 10, 17, 24, May 1; Ex. 780 (1979-80; 21 of 
30 unanimous), minutes of Nov. 19, Dec. 11, 18, 21, 28, Jan. 22, 29, Feb. 12, 
19, Mar. 4, 11, 18, Apr. 1, 8, 15, 22, 29, May 13, 20, 27, June 10; Ex. 779 
(1980-81; 23 of 30 unanimous), minutes of Nov. 18, 24, Dec. 2, 16, Jan. 6, 13, 
19, 27, Feb. 3, 10, 17, 24, Mar. 10, 17, 24, 31, Apr. 7, 14, 21, 28, May 19, 26, 
June 2; Ex. 778 (1981-82; 11 of 25 unanimous), minutes of Nov. 3, Dec. 8, 15, 
22, Jan. 12, 19, 26, Feb. 16, Mar. 16, 30, Aug. 3; Ex. 777 (1982-83; 6 of 26 
unanimous), minutes of Nov. 2, Feb. 22, Mar. 8, 22, Apr. 4, 11; Ex. 776 (1983- 
84; 17 of 46 unanimous), minutes of Nov. 21, Dec. 13, 20, 27 (2 votes), Jan. 3 
(2 votes), 10 (2 votes), 17, 24 (2 votes), Feb. 7, 14, Mar. 20, Apr. 3 (2 votes); 
Ex. 775 (1984-85; 17 of 30 unanimous), minutes of Nov. 6, 13, 20 (2 votes), 27, 
Dec. 4, 11 (2 votes), 18, 21 (2 votes), 28 (2 votes), Jan. 8 (2 votes), 15 (2 
votes). For dissenting votes, see Ex. 781 (1978-79), minutes of Nov. 20, Jan. 
23, 30, Feb. 6, 13, 20, 27, Mar. 6, Apr. 3; Ex. 780 (1979-80), minutes of Nov. 
6, 13, 27, Dec. 4, Jan. 8, 15, Feb. 5, 26, Mar. 25; Ex. 779 (1980-81), minutes of 
Dec. 9, 22, 29, Mar. 3, May 5, 12, June 9; Ex. 778 (1981-82), minutes of Nov. 
9, 17, 23, Dec. 1, 29, Jan. 5, Feb. 2, 9, 23, Mar. 2, 9, 23, Apr. 6, 13; Ex. 777 
(1982-83), minutes of Nov. 9, 16, 23, 30, Dec. 7, 14, 21, 28, Jan. 4, 11, 18 25, 
Feb. 1, 15, Mar. 1, 15, Apr. 19, 26, May 3, 10; Ex. 776 (1983-84), minutes of 
Nov. 8 (2 votes), 15 (2 votes), 21, 29 (2 votes), Dec. 6 (2 votes), 13, 20, 27, 
Jan. 10, 17 (2 votes), 31 (2 votes), Feb. 7 (2 votes), 14 (2 votes), 21, Mar. 6 (3 
votes), Mar. 20 (2 votes), 27 (2 votes); Ex. 775 (1984-85), minutes of Oct. 30, 
Nov. 13 (2 votes), 20, 27 (2 votes), Dec. 4, 18, 28, Jan. 2, 8, 22 (2 votes). 

18. The only witness who was knowledgeable concerning the promulgation 
of weekly volume limitations by U.S.D.A. was Ronald L. Cioffi, then Chief of 
the Marketing Agreements Section, Fruit Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service (Tr. 1559). Mr. Cioffi described the 
system which was generally in effect, including minor modifications during the 
1983- 84 and 1984-85 seasons, when the Department was experimenting with 
an early promulgation system (described in Finding 19) (Tr. 1945-46). 

On Monday, NOAC’s manager would determine the previous week’s total 
utilization, and the f.o.b. price for the previous week, by phoning handlers who 
had the majority of the fresh domestic shipments (Tr. 1596-97, 1611-13; Ex. 
791). These were largely District 1 handlers (like petitioners), rather than 
District 2 handlers, since District 1 had the vast majority of the total oranges 
and shipped a higher percentage to the fresh domestic market than District 
2 (Ex. 35, Table 1, p. 41, and Figure A, p. 56). These utilization and price 
figures were contained in a statistical wire (e.g., Ex. 791) prepared by the 
Secretary's Marketing Field Office representative in Los Angeles (Tr. 1596, 
1607-10). The statistical wire was sent by Telecopier (Tr. 1610) on Monday 
to the marketing specialist in the Marketing Agreements Section of the Fruit 
Branch, and a copy was directed to the Program Analysis Section of the Fruit 
Branch (Tr. 1596, 1613, 1936-37). 
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The marketing specialist, who worked on Marketing Order 907 on a daily 
basis, then analyzed the figures in the statistical wire and compared them with 
the previous few weeks and the previous year (Tr. 1613, 1936-37). On 
Tuesday morning, the Secretary’s Marketing Field Office representative in Los 
Angeles would attend the weekly NOAC meeting (Tr. 1594, 1937). 
Immediately after the meeting (approximately 2:00 p.m.-2:30 p.m. Eastern 
Time), the Marketing Field Office representative would phone the 
Department’s marketing specialist and provide him with a verbal report of 
what occurred at the meeting, and with any NOAC recommended volume 
limitation figures, the vote, and other information about the market (Tr. 1615- 
16, 1937). Within an hour, a written report (e.g., Ex. 792), referred to as a 
Telecopier wire, would also be received by the marketing specialist by 
electronic mail from the Secretary’s Los Angeles representative (Tr. 1937-38). 
The written report would include dissenting views. For example, the only 
written report selected by petitioners to be included in the record states, 
"Member Ohnemus voted ’no’ as she preferred 900,000 cartons" (Ex. 792, 
p. 1). 

The marketing specialist evaluated the data in terms of current marketing 
conditions, the Act and order authority, NOAC’s marketing policy and the 
Department’s Position Paper (Tr. 1938). The marketing specialist received 
price projection data calculated by the Program Analysis Section (Tr. 1592, 
1932- 33, 1938), and prepared an Impact Statement, which summarized the 
data received and evaluated, including the electronic-mail information from 
the Marketing Field Office representative (Tr. 1938-39; e.g., Ex. 793, 797B- 
M). If he needed additional information, he would phone the Marketing Field 
Office representative in Los Angeles (Tr. 1624, 1627). If, in his expert 
opinion, there seemed to be some anomaly, the marketing specialist might 
consult standard government and trade publications (Tr. 1938-41). 

In addition to the Impact Statement, the marketing specialist prepared 
the weekly regulation (e.g., Ex. 797A) and a short transmittal memorandum 
(Tr. 1939-40). The regulatory package (which included, but was not limited 
to, the Impact Statement, transmittal memorandum, and regulation)” would 
be reviewed by Mr. Cioffi, and then by the Branch Chief and the Division 
Director, each of whom might ask any question he thought appropriate (Tr. 
1939-40). The regulation would be signed by the Division Director (or his 


During the period prior to 1977, when Mr. Cioffi was the marketing specialist (Tr. 1559- 
61), he also "sent forward . . . a copy of the statistical wire, [and] a copy of the telecopier wire 
of the report of the meeting" (Tr. 1634). Accordingly, even though he testified that when he 
was a marketing specialist, he would not have "upstreamed" to his superiors in written form 
information such as alternative motions for volume regulation that he received over the 
telephone (Tr. 1633), that type of information probably would have been in the Telecopier wire 
that he forwarded to his superiors. Furthermore, he probably would have conveyed such 
information orally to his supervisor (Tr. 1634-38). (Petitioners, who have the burden of proof, 
did not make a clear record as to whether the statistical wire and the Telecopier wire were sent 
forward after 1977, when Mr. Cioffi became Section Chief. Hence petitioners failed to prove 
that any information received over the telephone by the marketing specialist was not 
“upstreamed" to superior officials during the relevant time period.) 
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Deputy), would leave for the Federal Register by noon Wednesday, and would 
be published and effective on Friday of the same week (Tr. 1583-84, 1940, 
1945-46). In other words, the Department had only from about 2:00 p.m. on 
Tuesday until noon of the following day (Wednesday) in which to analyze 
NOAC’s recommendation, and have the regulation leave for the Federal 
Register, so that the regulation could be published and effective on Friday of 
the same week. Only 3 days elapsed between NOAC’s recommendation and 
the publication of the regulation in the Federal Register, effective upon 
publication. 

In some weeks, volume limitations were changed during the week to reflect 
updated information (Tr. 1584; 7 C.F.R. §§ 907.51(c), .52). Such changes 
could only increase the quantity of oranges permitted to be handled (7 C.F.R. 
§§ 907.51(c), .52). 

Although the volume limitation regulations published on Friday were 
effective on publication, handlers were notified by NOAC by telephone of 
their allotments, based on NOAC’s recommendations to the Secretary, 3 days 
earlier, i.e., on Tuesday (Tr. 817-19, 1919-20). NOAC’s recommendations to 
the Secretary have only been disapproved by the Secretary seven times during 
a recent 4-year period (Finding 20, infra). 

19. During the 1983-84 and 1984-85 seasons, the Department and NOAC 
experimented with a system under which NOAC recommended volume 
limitations earlier than in prior years. The goal was to have NOAC 
recommend volume limitations for two 1-week periods at a time (Ex. 10, p. 
4). In practice, NOAC’s recommendations for volume limitations for two 1- 
week periods were published at the same time in the Federal Register on 
only two occasions. On Tuesday, November 8, 1983, NOAC recommended 
volume limitations for the weeks of November 11-17 and November 18-24, 
1983 (Ex. 776, minutes of Nov. 8, 1983). Limitations for those 2 weeks were 
published on Thursday, November 10, 1983 (48 Fed. Reg. 51,609 (1983)). On 
Tuesday, November 13, 1984, NOAC recommended volume limitations for the 
weeks of November 16-22 and November 23-29, 1984 (Ex. 775, minutes of 
Nov. 13, 1984). Limitations for those 2 weeks were published on Friday, 
November 16, 1984 (49 Fed. Reg. 45,415 (1984)). 

During the other weeks of those seasons, NOAC made new 
recommendations for volume limitations for only 1 week at a time, generally 
about 7 or 8 days before the regulation was published in the Federal Register. 
The regulations were usually effective about 2 or 3 days after publication in 
the Federal Register. After NOAC made a new, original recommendation at 
its Tuesday meeting (for the period beginning Friday of the following week), 
NOAC would, at its next weekly meeting, either (i) reaffirm its original 
recommendation, or recommend a change, and (ii) recommend volume 
limitations for the next period (beginning Friday of the following week). Since 
NOAC would, at each meeting, deal with its prior week’s recommendation 
(for the period beginning 3 days after its present meeting), and also make its 
recommendation for the following week (for the period beginning 10 days 
later), NOAC was, in fact, making recommendations for two 1-week periods 
at a time during the entire 1983-84 and 1984-85 seasons. 

NOAC recommended revisions (sometimes 2 or 3 times) in those original, 
volume-limitation recommendations (for the period beginning 10 days later) 
two-thirds of the time. The following tables show, for the 1983-84 and 1984- 
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85 seasons, the dates of NOAC’s original recommendations (Ex. 775, 776, 
minutes corresponding to dates of recommendations), NOAC’s amendments 
to its recommendations (Ex. 775, 776), the date of publication in the Federal 
Register, the effective date of the volume limitations, and the interval between 
those actions (48 Fed. Reg. 51,609, 52,466, 53,683, 54,584, 55,551, 55,552, 
56,732, 56,733, 57,260 (1983); 49 Fed. Reg. 848, 849, 1468, 1980, 2880, 2881, 
3640, 3641, 4459, 5602, 6475, 7101, 8234, 8235, 9408, 10,247, 11,145, 13,481, 
44,199, 44,757, 45,415, 46,869, 47,475, 48,265, 49,078, 49,079, 50,166, 50,167 
(1984); 50 Fed. Reg. 5, 1039, 1040, 2661, 3737, 3738 (1985)). 


1983-84 Marketing Season 


Total Allotments Fixed for All Districts, NOAC's 
Realistic Shipment Schedule, and Total Domestic 
Fresh Shipments by All Districts 


Total Allotments Total Domestic 
Week Fixed for NOAC's Realistic Fresh Shipm 


Ending All Districts Shipment Schedule By All Districts 


10-20-83 25 0 
27 200 1 


ll- 3-83 550 87 
10 1,000 462 
17 1,300 
24 900 


12- 1-83 1,200 
8 1,700 
1,700 

1,400 

700 


900 
1,200 
1,300 
1,500 


1,500 
1,500 
1,500 
1,500 


1,500 
1,500 
1,500 
1,500 
1,500 


1,500 
1,400 
1,300 
1,200 


1,200 
600 
500 
400 
225 





. 


Re RARE F FF 8 


1984-85 Season 
NOAC's Recommendations, Publication Dates, and 
Effective Dates of Volume Iumitations 
Interval 


Between 
Original 


Periods of 
Volume 
Limitation Published 


Nov. 2-8, Nov. 5, 1984 
1984 
Nov. 9-15 Nov. 9 Nov. 9 
Nov. 16-22 & 16 Nov. 16 & 
Nov. 23-29 Nov. 23 
30- 29 Nov. 30 
- 6 
- 7-13 5 Dec. 7 
- 14-20 12 Dec. 14 
- 21-27 - 18 Dec. 21 
- 28- 27 Dec. 28 
- 3, 1985 
4-10 Rs Jan. 4, 1985 
- 11-17 9 Jan. 11 
- 18-24 . a8 Jan. 18 
- 25-31 28 Jan. 25 
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20. NOAC’s weekly volume-regulation recommendations are almost 
always accepted by the Division Director’s staff and the Division Director. A 
notable exception occurred in 1985, when the Acting Division Director ended 
all volume regulation after January 31, 1985, because prices rose substantially 
above parity, notwithstanding NOAC’s recommendation that volume 
regulation continue thereafter (Ex. 775, minutes of Jan. 22 and Jan. 29, 1985). 
NOAC again recommended that volume regulation be reinstated at NOAC’s 
meetings of February 26, March 5, and March 12, 1985 (Ex. 775, minutes), but 
the Division Director refused to reinstate volume regulation, which led NOAC 
to discontinue any further recommendations for the year (Ex. 775, minutes of 
Mar. 19, 1985). 

Another example of the Division Director’s refusal to follow NOAC’s 
recommendation as to volume regulation is referred to in NOAC’s minutes, 
as follows (Ex. 778, minutes of Dec. 8, 1981, p. 2; and see Tr. 1816-17): 


In his observation on market demand, Member Wollenman complained 
that the Department’s refusal to accept the Committees 
recommendation for volume regulation at the beginning of the season 
[week ending November 12, 1981] resulted in over 1,700 cars bein 
see, nearly twice as many as the volume regulation seseseniial 
by the Committee and caused growers to lose over $2,000 per car 
during the period. 


A further example of the Division Director’s disagreement with NOAC’s 
volume limitation recommendation occurred in one year when NOAC wanted 
one additional week of regulation, and the Director refused to issue volume 
regulations for the additional week (Tr. 1817-18). 

The seven examples set forth above (five of which relate to the 1985 
situation) all involve instances (over a period of 4 years) where NOAC 
recommended volume limitations for a particular week, but the Division 
Director refused to promulgate volume limitations. There is no indication in 
the record that, when the Director agreed with NOAC that volume limitations 
should be in effect for a particular week, the Director ever changed the 
volume limitations recommended by NOAC. 

21. District 2 handlers would be unable to utilize all of the allotments that 
would be available to them if NOAC recommended, and the Secretary 
imposed, volume limitations in District 2 comparable to those imposed in 
District 1. That is because District 2 handlers export such a large proportion 
of their oranges. A handler’s prorate base is determined by his "oranges 
available for current shipment" (7 C.F.R. § 907.53), which is measured by the 
total "tree crop" he controls (7 C.F.R. §§ 907.11, .12). Since the "oranges 
available for current shipment" include oranges that will, in fact, be exported, 
and oranges that are exported are free from volume regulation, a handler 
exporting more oranges than he sells to the domestic fresh market will 
frequently be unable to utilize all of his allotments. That is the situation with 
respect to District 2 handlers. The following pie chart shows the manner in 
which District 1 and District 2 handlers disposed of their oranges during the 
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10-year period from the 1974-75 marketing season through the 1983-84 season 
(Ex. 35, p. 56, Fig. A). 


FIGURE A 
Percent of Total Movement by Market Outlet 
California—Arizona District 1 and District 2 Navel Oranges 
Simple Average of 1974—75 to 1983-84 Seasons 


District 1 
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As the pie chart shows, during the 10-year period from the 1974-75 
marketing season through the 1983-84 season, District 1 exported only 3.8% 
of its oranges, while District 2 exported 37.3%, almost 10 times as great, 
percentagewise. This is because of the inherent advantages District 2 oranges 
have over District 1 oranges for export. In fact, District 2’s exports exceeded 
its fresh domestic shipments during this 10-year period, i.c., District 2 had 
exports of 37.3%, compared with fresh domestic shipments of only 33.3%. 
Conversely, District 1 had exports of only 3.8%, and fresh domestic shipments 
of 66.3%, during the same 10-year period. 

22. During certain periods of time, District 1 handlers were subject to 
volume regulation when volume regulation was not in effect in one or more 
of the other districts. During the 1982-83, 1983-84, and 1984-85 (which ended 
January 31, 1985) seasons, volume regulation was not in effect at all in 
Districts 2 and 4. Volume regulation may not be imposed in a district if it is 
obvious that the handlers in the district will not be able to use all of the 
allotments that otherwise would have been given to them (Tr. 1704-06). At 
the end of the season, it is customary to discontinue volume regulation in a 
district when most of its oranges have been shipped (e.g., Ex. 694, pp. 1, 5; Ex. 
695, pp. 3-4). 

During those years in which volume regulation was in effect in District 2, 
it began later in the year (and ended earlier) than in District 1. This is based 
on the facts that District 2 oranges mature later than District 1 oranges, and, 
also, District 2 does not begin to ship substantial amounts to the domestic 
fresh market until much later in the season than District 1, because of District 
2’s exports. Further, in view of District 2’s substantial exports, District 2 is 
finished making heavy shipments to the domestic fresh market earlier than 
District 1. (Tr. 642-43, 1060-61). Those facts are illustrated in the following 
tables, which set forth the volume regulations and shipments to the domestic 
fresh market for Districts 1 and 2, and District 2’s exports, for the 1980-81 
season through the 1983-84 season (Ex. 7, pp. 10, 13; Ex. 8, pp. 11, 14; Ex. 9, 
pp. 10, 13; Ex. 10, pp. 10, 13).” 


2Comparable tables are not included for 1979-80 and 1984-85 seasons because some of 
the figures in NOAC’s annual report for the earlier year are illegible (Ex. 6, p. 11), and 
NOAC’s annual report for the latter year is not in the record. 
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Allotments Fixed and Domestic Fresh Shipments, 
Districts 1 and 2, and District 2 Exports 
1980-81 Season 


DISTRICT 1 DISTRICT 2 


Week Allotments Domestic Allotments Domestic 
Ending Fixed Shipments Fixed Shipments Exports 


Carloads Carloads Carloads Carloads Carloads 


10 
141 
422 
751 

1,001 
1,208 
1,429 
1,453 
559 
l- 1-81 516 
8 792 

15 1,520 

22 1,558 

29 1,230 

2- 5-81 1,126 

12 1,308 

19 1,292 

26 1,356 

1,346 
1,562 
1,517 
1,560 
1,634 
1,642 
1,604 
1,426 
1,381 
1,463 
1,594 
1,508 
1,176 
1,154 
859 
633 
373 
179 
65 

42 

24 

- 

8- 6-81 7 
TOTAL 40,428 
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No volume regulation fixed. 
1/ Early maturity allotment. 
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Allotments Fixed and Domestic Fresh Shipments, 
Districts 1 and 2, and District 2 Exports 
1981-82 Season 


DISTRICT 1 DISTRICT 2 


Allotments Domestic Allotments  Damestic 
Ending Fixed Shipments Fixed Shipments Exports 


Carloads Carloads Carloads Carloads Carloads 


10-22-81 14 
179 
712 

1,703 
932 
1,141 
1,232 
1,696 
1,342 
741 
561 
823 
1,253 
1,775 
1,310 
1,327 
1,382 
1,495 
1,564 
1,603 
1,840 
1,523 
1,729 
1,784 
1,792 
1,683 
1,387 
699 
118 

5 

> 

2 

1 
35,350 


+e 6 + +t + + FH F 


+ 
No volume regulation fixed. 
1/ Early maturity allotment. 





Allotments Fixed and Domestic Fresh Shipments, 
Districts 1 and 2, and District 2 Exports 
1982-83 Season 


DISTRICT 1 DISTRICT 2 


Allotments Domestic Allotments Domestic 
Ending Fixed Shipments Fixed Shipments Exports 


Carloads Carloads Carloads Carloads Carloads 


10-28-82 89 
ll- 4-82 * 322 
11 624 
18 1,243 
25 788 
12- 2-82 1,119 
9 1,468 

16 1,689 
23 991 
30 851 
1- 6-83 1,035 
13 1,582 
20 1,577 
27 1,733 
2- 3-83 1,732 
10 1,854 
17 1,723 
24 1,447 
3- 3-83 1,373 
10 1,577 
1,752 
1,691 
1,850 
1,560 
1,680 
1,713 
1,580 
1,608 
1,637 
1,408 
1,446 
1,045 
869 
631 
419 
202 

48 

17 

3 

1 

a cia 
45,978 
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No volume regulation fixed. 
1/ Early maturity allotment. 
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Allotments Fixed and Domestic Fresh Shipments, 


Districts 1 and 2, and District 2 Exports 
1983-84 Season 


DISTRICT 1 DISTRICT 2 


Allotments Damestic Allotments Domestic 
Ending Fixed Shipments Fixed Shipments Exports 


Carloads Carloads Carloads Carloads Carloads 


10-27-83 * 1 
11- 3-83 * 77 
10 ty 367 
17 1,050 
24 736 736 
12- 1-83 1,351 
8 2,100 
15 1,805 
22 1,286 
29 997 
1- 5-84 1,206 
12 1,499 
19 1,748 
26 2,019 
2- 2-84 1,626 
9 1,745 
16 1,837 
23 1,751 
3- 1-84 1,770 
e 1,778 
15 2,042 
22 1,926 
29 1,893 
4- 5-84 1,880 
12 1,935 
19 2,271 
26 1,511 
5- 3-84 1,071 
10 666 
17 91 
24 10 
31 

6- 7-84 

TOTAL 42,045 
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No volume regulation fixed. 
1/ Early maturity allotment. 





23. The number of carloads of oranges shipped to the domestic fresh 
market by handlers in each district during the 1974-75 season through the 
1983-84 season, and the percentage of each district’s yearly production 
represented by those shipments, is shown in the following table (Ex. 1-10, 
Tables 1-4). 


Oranges Shipped to the 
Domestic Fresh Market 


1974-75 Through 
1983-84 Seasons 


District 1 District 2 District 3 District 4 
Seasons Cas % Cas % Cas % Cars % 


74-75 33,266 66.6 3562 489 969 74 

75-76 33,169 67.7 3,443 403 723 82.1 

16-77 30,475 70.1 4,019 45.7 1,068 79 

71-78 24,886 72.4 1,578 23.7 957 88.3 

78-79 23,645 62.7 1,552 33.3 924 82 

79-80 36,873 60.2 1,898 34.1 909 84.2 421 58.7 
80-81 40,428 584 1,738 244 979 80.2 466 53.9 
81-82 35,350 73.4 1,639 29.7 963 68.6 322 76.5 
82-83 45,978 62.2 1,393 169 1,436 88 211 66.4 
83-84 42,045 694 2859 363 734 916. 279 75.8 
Average 66.3 33.3 81.8 66.3 


24. As shown in the table set forth in Finding 23, during the 1982-83 and 
1983-84 seasons, when volume regulation was not in effect in District 2, 
handlers in District 2 shipped only 16.9% and 36.3%, respectively, of their 
oranges in the domestic fresh market, compared to comparable shipments by 
District 1 handlers of 62.2% and 69.4%, respectively. During each of the 
preceding 8 years (1974-75 through 1981-82), handlers in District 2 shipped a 
much smaller percentage of their oranges to the domestic fresh market than 
handlers in District 1. 

During the first 8 years shown in the table set forth in Finding 23 (1974- 
75 through 1981-82), when volume regulation ended in District 2 from 2 to 10 
weeks before it ended in District 1 (averaging 6 weeks early), District 2 
handlers were not using all of their allotments previously issued. The 
following table shows, for these 8 years, the amount of District 2’s allotment 
during the last week in which volume regulation was imposed in District 2, the 
lesser number of cars actually shipped by District 2 handlers to the domestic 
fresh market that week, and the percentage of District 2’s last week’s 
allotment actually utilized (Ex. 1-5, Table 4; Ex. 6-8, Table 5). 


District 2’s Last Week’s Allotment, 1974-75 
Through 1981-82, and Amount Utilized 


District 2’s 

Domestic Fresh 
District 2’s Shipments in Percent of Last Week’s 
Last Allotment Last-Allotment Week Allotment Utilized 


Cars Cars % 


262 161 61 
234 185 79 
296 193 6S 
180 88 49 
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78-79 165 52 32 
79-80 149 124 83 
80-81 140 98 70 
81-82 214 134 63 


25. During the 8 years included in the table in Finding 24, during which 
volume regulation ended in District 2 before District 1, in the weeks following 
the last week of District 2’s volume regulation, District 2 handlers shipped 
consistently decreasing numbers of oranges to the fresh domestic market.” 
The following table shows the volume of oranges shipped to the domestic 
fresh market by District 2 handlers during the last week of regulation in each 
of those 8 years (which amounts are also shown in the table in Finding 24), 
and the volume shipped to the domestic fresh market during each of the 
following weeks, when no regulation was in effect for District 2 (Ex. 1-5, Table 
4; Ex. 6-8, Table 5). 


District 2 Shipments to Domestic Fresh 
Market in Last Week of Volume 
Regulation and Subsequent Weeks 
1974-75 Through 1981-82 Seasons 


1974-75 1975-76 1976-77 1977-78 1978-79 1979-80 1980-81 1981-82 


179 111 125 
114 080 124 
067 051 42 089 
027 021 031 049 
017 012 008 049 
009 002 002 027 
002 002 001 006 
001 001 003 

001 

001 


*Shipments in last week of volume regulation for District 2. 


26. (a) A representative example of the regulations implementing weekly 
allocations of prorated flow-to-market restrictions that were published in the 
Federal Register is furnished by Navel Orange Regulation 610, published on 
Wednesday, January 2, 1985 (50 Fed. Reg. 5 (1985)), regulating shipment to 
the domestic fresh market during the period of January 4-10, 1985. 


7 CFR Part 907 


*The only two exceptions are in the first week after volume control ended in the 1977-78 
and 1978-79 seasons, during which District 2 handlers shipped 9 and 8 additional cars, 
respectively, in the week after volume regulation ended. During the last week of volume 
regulation in those 2 years, District 2 handlers utilized only 49% and 32%, respectively, of 
their allotments (Finding 24). 
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[Navel Orange Reg. 610] 


Navel Oranges Grown in Arizona and Designated Part of California; 
Limitation of Handling 


AGENCY: Agricultural Marketing Service, USDA. 
aes Uw FP i«ws roe t< 


SUMMARY: This regulation establishes the quantity of fresh 
California-Arizona navel oranges that may be ship 4 to market during 
the period January 4-10, 1985. Such action is nied to provide for the 
orderly marketing of fresh navel oranges during this period due to the 
marketing situation confronting the orange industry. 


EFFECTIVE DATE: January 4, 1985. 


FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, 202-447-5975. 


SUPPLEMENTARY INFORMATION: 
Findings 


This rule has been reviewed under USDA procedures and Executive 
Order 12291 and has been designated a “non-major" rule. William T. 
Manley, Acting Administrator, Agricultural Marketing Service, has 
certified that this action will not have a significant economic impact on 
a substantial number of small entities. 


This regulation is issued under the marketing agreement, as 
amended, and Order No. 907, as amended (7 CFR Part 907), regulating 
the handling of navel oranges grown in Arizona and designated part of 
California. The agreement and order are effective under the 
Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601-674). This action is based upon the recommendation of and 
information submitted by the Navel Orange Administrative Committee 
and upon other available information. It is hereby found that this 
action will tend to effectuate the declared policy of the act. 


This action is consistent with the marketing policy for 1984- 85. The 
marketing policy was recommended by the committee following 
discussion at a public meeting on September 25, 1984. The committee 
met again publicly on December 21, 1984, at Los Angeles, California, 
to consider the current and prospective conditions of supply and 
demand and recommended a quantity of navel oranges deemed 
advisable to be handled during the specified week. The committee 
reports the demand for navel oranges is good. 


It is further found that it is impracticable and contrary to the public 
interest to give preliminary notice, engage in public rulemaking, and 
— the effective date until 30 days after publication in the Federal 

egister (5 U.S.C. 553), because of insufficient time between the date 
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when information became available upon which this regulation is based 
and the effective date necessary to tam the declared policy of the 
act. Interested persons were given an opportunity to submit 
information and views on the regulation at an open meeting. It is 
necessary to effectuate the declared policy of the act to make this 
regulatory provision effective as specified, and handlers have been 
apprised of such provision and its effective date. 


List of Subjects in 7 CFR Part 907 


Marketing Agreements and Orders, California, Arizona, Oranges 
(Navel). 


PART 907--[AMENDED] 
a § 907.910 is added as follows: 
§ 907.910 Navel Orange Regulation 610. 
The quantities of oranges grown in California and Arizona which 


may be handled during the — January 4, 1985, through January 10, 
1985, are established as follows: 


:} District 1: 800,000 cartons; 


District 2: Unlimited cartons; 
c) District 3: Unlimited cartons; 
District 4: Unlimited cartons. 


(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 601-674) Dated: 
December 27, 1984. 


Thomas R. Clark, 


Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 


[FR Doc. 84-33983 Filed 12-31-84; 8:45 am] 
BILLING CODE 3410-02-M 


(b) No invitation for public comment was ever contained in any of the 
weekly regulations imposing prorated volume restrictions that were published 
up to the time of the hearing in this case. 

27. The order establishes the procedure for nominating NOAC members, 
which is designed to give Sunkist 5 of the 11 positions on NOAC (7 C.F.R. § 
907.22(b); Finding 3 (18 Fed. Reg. 4708, 4713 (1953)). However, Sunkist 
members do not always vote as a block (Tr. 1076-77, 1085, 1178-81, 1184, 
1326). NOAC minutes for the 1984-85 season (which only lasted from 
November to January) show that, on at least four occasions, a Sunkist member 
voted contrary to the other Sunkist members on volume limitation 
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recommendations (Ex. 775, minutes of Nov. 27, 1984, Dec. 4, 1984, Dec. 18, 
1984, Jan. 22, 1985). There is no evidence in the record as to what was the 
"Sunkist position" on the annual marketing policy, except that Sunkist assumed 
that there would be a need for volume limitation regulation sometime during 
the year. 

28. A direct telephone line exists between NOAC and Sunkist. From the 
way the order is administered, the NOAC staff has a great need for phone 
lines to contact handlers regarding utilization, reports, loans, prorate bases, 
allotments, etc. Sunkist, as the major cooperative that represents more than 
50% of the total volume of oranges handled (7 C.F.R. § 907.22(b)), is 
contacted quite often by the NOAC staff. NOAC saves $3,000 per year by 
having a direct line to Sunkist, rather than adding another commercial line to 
handle the volume of calls that NOAC must make to Sunkist (Ex. 799, p. 2). 

29. NOAC, along with other non-Sunkist organizations, is a participant in 
Sunkist’s retirement plan. Sunkist’s retirement plan is a vested program (i.e., 
the percentage of income increases with the number of years of service) (Tr. 
1156; Ex. 789, p. 2), which is open to interested agriculture-related groups. 
Approximately 25% of those entities participating in the plan are not affiliated 
with Sunkist in a legal sense (Tr. 1119Q-R; Ex. 799, p. 2), but they are listed 
in the plan under the heading "AFFILIATES" (Ex. 789, p. 16). Examples of 
non-Sunkist participants include various water districts, pest control districts, 
the Agricultural Council of California, and the California Citrus Quality 
Council (Ex. 789, p. 16). Each of the participants in the plan contributes its 
pro rata share of administrative expenses. There is no benefit bestowed by 
Sunkist to any of the non-Sunkist participants (Tr. 1203; Ex. 799, p. 2). The 
proposal to participate in the pension plan was offered by a Pure Gold 
representative and seconded by an independent member. This action was 
voted on in a public meeting held in September 1968, unanimously approved, 
and subsequently was approved by the Secretary (Ex. 799, p. 2). 


Conclusions 


I. Burden of Proof and Scope of Review. 


The fact that petitioners have the burden of proof in this proceeding, and 
that this is not a proceeding to "second guess" the Secretary’s policy 
judgments, is set forth in many decisions, e.g., Jn re Michaels Dairies, Inc., 33 
Agric. Dec. 1633, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 
Dec. 17, 1976), which states: 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance with law" (7 U.S.C. 
608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-317 
= 3), certiorari denied, 394 U.S. 929; Boonville Farms Cooperative, 

ne. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States v. Mills, 315 
F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 832, 375 US. 
819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632, 635-636 
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(D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari denied, 382 U.S. 
979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo.), 
affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 U.S. 788; Wawa 
Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 149 
F.2d 860, 862- 863 (C.A. 3); In re Clyde Lisonbee, 31 Agriculture 
Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 Agriculture 
Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
Independent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); In re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 
Agriculture Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
— 5, 1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 
182. 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such policy 
are peculiarly matters of administrative competence. American Power 
Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central Roig 
Co., 338 U.S. 604, 610-614. 


Without a showing that the action of the Secretary was arbitrary, his 
action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 722 
(C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. Franke, 297 F.2d 
17, 25-26 (C.A. 4). Mere assertions of illegality are not sufficient to 
have an order provision or administrative decision declared illegal. In 
re College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official acts 
of public officers and, "in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties." 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
[Panno v. United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. 
Woods, 192 F.2d 83, 85 (Emerg. mre National Labor Relations Board 


v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 
511, 513 (C.A. 5); Pasadena Research Laboratories v. United States, 169 
F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, administrative 
orders and regulations are presumed to be based on facts justifying the 
specific exercise of the delegated authority. United States v. Rock Royal 

0- op., 307 U.S. 533, 567-568 (a case under the Act involved herein); 
Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Pacific States Co. 
v. White, 296 U.S. 176, 185-186. 


The scope of review is set forth in § 10(e) of the Administrative 
Procedure Act as follows (5 U.S.C. § 706): 


§ 706 Scope of review 





To the extent necessary to decision and when poet, the 
reviewing court shall decide all relevant questions of law, interpret 


constitutional and statutory entree, and determine the meaning or 
—" of the terms o} 
Ss -- 


an agency action. The reviewing court 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 


(B) contrary to constitutional right, power, privilege, 
immunity; 


(C) in excess of statutory jurisdiction, authority, 
limitations, or short of statutory right; 


(D) without observance of procedure required by law; 


E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute. 


The “narrow" scope of review under the arbitrary and capricious standard 
(just quoted (5 U.S.C. § 706(2)(A)) is set forth in Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the “arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.e., "arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 
explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir. 1975) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 
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This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision. 73/.. . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was “based on a 
consideration of the relevant factors * * *." 74/ Moreover, it must 
engage in a "substantial inquiry" into the facts, one that is "searching 
and careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. 
at 415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of the 
agency, to satisfy itself that the agency has exercised a reasoned 
discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971). ... 


There is no inconsistency between the deferential standard of 
review and the requirement that the reviewing court involve itself in 
even the most complex evidentiary matters; rather, the two indicia of 
arbitrary and capricious review stand in careful balance. The close 
scrutiny of the evidence is intended to educate the court. It must 
understand enough about the problem confronting the agency to 
comprehend the meaning of the evidence relied upon and the evidence 
discarded; the questions addressed by the agency and those bypassed; 
the choices open to the agency and those made. The more technical 
the case, the more intensive must be the court’s effort to understand 
the evidence, for without an appropriate understanding of the case 
before it the court cannot properly perform its appellate function. But 
that function must be performed with conscientious awareness of its 
limited nature. The enforced education into the intricacies of the 

roblem before the agency is not designed to enable the court to 

come a superagency that can supplant the agency’s expert decision- 
maker. To the contrary, the court must give due deference to the 
agency’s ability to rely on its own developed expertise. ... The 
immersion in the evidence is designed solely to enable the court to 
determine whether the agency decision was rational and based on 
consideration of the relevant factors. ... It is settled that we must 
affirm decisions with which we disagree so long as this test is met. 76/ 





Thus, after our careful study of the record, we must take a step back from 
the agency decision. We must look at the decision not as the chemist, 
biologist or statistician that we are qualified neither by training nor experience 
to be, but as a reviewing court exercising our narrowly defined duty of holding 
agencies to certain minimal standards of rationality. 77/ “Although [our] 
inquiry into the facts is to be searching and careful, the ultimate standard of 
review is a narrow one." Citizens to Preserve Overton Park v. Volpe, supra, 401 
US. at 416, 91 S.Ct. at 824, 28 L.Ed.2d at 153. We must affirm unless the 
agency decision is arbitrary or capricious. 78/ 


The "narrow" scope of review under the "arbitrary and capricious" standard, 
under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 


The scope of review under the “arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a "rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 


be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 


In In re Schepps Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepps Dairy, Inc. v. Bergland, 628 
F.2d 11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his 
rulemaking capacity to make policy judgments based upon conflicting 
testimony and conflicting considerations, and that even though other 
regulatory alternatives might have been more persuasively reasonable, that is 
not enough to set aside, as illegal, the regulatory alternative selected by the 
Secretary. Specifically, it is stated (35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared 
policy of the Act. Petitioner’s argument ignores the discretionary 
power conferred upon the Secretary with respect to such finding. As 
noted earlier, there was extensive testimony at the hearing relating to 
various approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
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illegality. Lewes Dairy, supra [401 F.2d 308 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969)]; at page 319. 


While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary's decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315- 316. The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 


This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, Jn 


re Sunny Hill Farms Dairy Co., 26 A.D. 201, rf aff'd, 446 F.2d 1124 


= Cir. 1971), cert. denied, 405 U.S. 917 (1972)].° It is not sufficient 
or petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


II. The ALJ Properly Refused to Receive Evidence as to Whether the 
Order Achieved (or Would Achieve) Parity Prices, Because Parity Is 
a Goal--Not a Requirement. 


Each of the four petitions filed in this proceeding alleges that the Order 
is unlawful because it has not achieved (and will not achieve) parity prices 
(Petition in 907-6 at 12-14; Petition in 907-8 at 7-8; Petition in 907-9 at 5-8; 
Petition in 907-10 at 12-13). However, the ALJ properly refused to receive 
evidence as to whether the Order was achieving, or would achieve, parity, 
stating (Ruling on the Parity Issue, filed Sept. 18, 1985): 


Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g., United States v. Howeth M. Mills et al., supra [315 F.2d 828, 838 (4th Cir. 1963), 
cert. denied, 375 U.S. 819 (1963)]; In re Charles P. Mosby, Jr.. d/b/a Cedar Grove Farms, 
16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), aff'd, N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box 
& Basket Co. v. White, 296 U.S. 176, 182 (1935). 
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Petitioners have alleged, inter alia, that Marketing Order 907 is not in 
accordance with law since it has not established and maintained parity 
prices. 1/ During the course of prehearing conferences held to narrow 


1/ The parity price of an agricultural product is the dollar-and-cents 
price that would give farmers the same purchasing power they had in 
1910-1914 when prices received and paid by farmers were considered 
to be in good balance. Parity prices are calculated by the Department 
of Agriculture at the end of each month on the basis of the prices 
received by the farmers in the local markets for the average of all 
classes and grades of enumerated agricultural commodities sold by all 
farmers in the United States. See “Navel Orange Administrative 
Committee Parity Price - 10/30/73" and "Agricultural Prices - January 
1983" at 30, Crop Reporting Board, Statistical Reporting Service, 
USDA. 


the issues, I informed counsel of my impression that there was a well 
developed and controlling body of law which might preclude the taking 
of evidence on this issue and the parties were asked to file memoranda 
on the subject. 


Upon consideration of the memoranda of law filed by the parties, 
it is hereby ruled that evidence respecting parity shall not be received. 


It is part of the stated policy of the Agricultural Marketing 
Agreement Act of 1937 (the Act) to establish and maintain such orderl 
marketing conditions for agricultural commodities as will establis 


parity prices to farmers (7 U.S.C. 602(1)). It also is the stated policy 
of the Act to protect consumers by “authorizing no action which has for 
its purpose the maintenance of prices to farmers above the (parity) 
level." (7 U.S.C. 602(2)). 


Petitioners do not contend that handlers have been adversely 
affected by navel orange prices in excess of parity. But rather that 
parity prices have not been achieved under Marketing Order 907, and 
that farmers, and petitioners as handlers selling on commission, have 
therefore not realized the benefits intended by the Act. 


However, “parity” is no more than ".. . a goal toward which the 
Secretary must strive, rather than the process of setting an objective, 
fixed price." Pescosolido v. Block, [765 F.2d 827, 830 (9th Cir. 1985)]. 
It is a "public aim" of the Act. Whittenb[urg] v. United States, 100 F.2d 
520, 522 (Sth Cir. 1938). 


"Parity" is referred to in the Act as part of its "policy statement," and 
the establishment of parity prices is merely a "desideratum".” United 
States v. Mills, 315 Fd 828, 833 (4th Cir. 1963), cert. denied, 375 US. 
819 (1963). 


*Desideratum" is defined as "something desired as essential or needed: something that 
is sought for or aimed at" (Webster’s Third New International Dictionary, Unabridged 611 
(1981) (emphasis added)). 
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Therefore, the fact that parity prices have not been achieved under 
Marketing Order 907 does not show that the Order’s continued 
existence is not in accordance with law. 


Petitioners Riverbend, Sunny Cove and Belridge clarified that, for 
their part, they raised the issue of parity prices as part of their 
contention that Order 907, as applied, is not reasonably calculated to 
achieve any of the four stated purposes of the Act. These petitioners 
further explained that they intend to call expert witnesses to testify 
about how the Marketing Order has extended the normal marketing 
season, causing unnecessary fluctuations in supplies and prices, and 
increased consumer prices without corresponding increases in prices 
paid farmers on a net acre basis. Evidence of this kind may be of the 
sort that is inadmissible in a 15(A) proceeding in light of prior 
Departmental rulings and Court decisions which hold that evidence 
respecting the desirability of a Marketing Order and underlying policy 
consideration must first be presented at a promulgation hearing. See 
Sequoia Orange Co., Inc., 41 Agric. Dec. 1511, 1519-23 (1982) i aff'd 
on other grounds, No. CV F 83-269 (E.D. Cal. Dec. 21, 1983),] and the 
case citations collected therein. Counsel may misunderstand prior 
rulings respecting the kind of evidence that shall be received at the 
scheduled hearing, and those rulings shall be reviewed during the 
telephone conference scheduled for Monday, September 16, 1985. 


Petitioners on appeal contest the ALJ’s Ruling on the Parity Issue at great 
length. Detailed discussion of their lengthy arguments is not required since 
the essence of their position is that it is unlawful for the Secretary to impose 
volume regulations under the Order when there is no basis for believing that 
parity prices will be achieved. For the reasons set forth by the ALJ, 
petitioners are in error. Moreover, an appeal in this case must be filed in a 
federal district court within the jurisdiction of the Ninth Circuit, and the 
United States Court of Appeals for the Ninth Circuit has already ruled that 
parity is merely a “goal toward which the Secretary must strive" (Pescosolido 
v. Block, supra, 765 F.2d at 830). 

In Pescosolido, in holding that the court could not require the Secretary, 
under the Mandamus Act (28 U.S.C. § 1361), to terminate the California- 
Arizona Navel Orange Marketing Order because parity prices had only been 
attained in two instances in the last 13 years, the court stated (765 F.2d at 829- 
30): 


The Growers assert that the central purpose of the Act is 
affirmatively to establish parity prices, citing 7 U.S.C. § 602(1), which 
states that one of its purposes is 


to establish and maintain such orderly marketing conditions for 
agricultural commodities in interstate commerce as will 
establish, as the er to farmers, parity prices as defined by 


section 1301(a)(1) of this title. 
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The Growers contend that over the past thirteen years, Order 907 has 
failed to obtain parity prices for them in all but two instances. As a 
result of this failure, the Growers claim that the Secretary has violated 
a 8c(16)(A) of the Act, 7 U.S.C. § 608c(16)(A), which provides 
that: 


[t]he Secretary of Agriculture shall, whenever he finds that an 
order issued under this section, or any provision thereof, 
obstructs or does not tend to effectuate the declared policy of 
this chapter, terminate or suspend the operation of such order 
or such provision thereof. 


The Growers contend that 7 U.S.C. § 602(1) explicitly commands 
the Secretary to achieve parity prices, and that if any marketing order 
fails to achieve them, he must terminate the order under 7 U.S.C. § 
608c(16)(A). Because parity prices have only been achieved in two 
instances over the past thirteen years, they argue that the Secretary 
should be compelled to terminate Order 907 and instead permit 
untrammeled competition in their markets. 


It is clear that one of the central purposes of the Act is to establish 
and maintain parity prices for farmers. See, e.g. Florida Lime & 
Avocado Growers, Inc. v. Paul, 373 U.S. 132, 138, % $.Ct. 1210, 1215, 
10 L.Ed.2d 248 - Unlike the fixed minimum prices which must 
be established for milk, however, see 7 U.S.C. § 608c(5)(A), the 
Secretary is not empowered to fix prices for any other commodities 
covered by the Act. Instead, he may only employ market controls, see 
id. § 608c(6), in an effort to “effectuate the declared policy of" the Act. 
Id. § 608c(4). 


The Growers correctly point out that the parity price is easily 
determined by a statutory formula. See 7 U.S.C. § 1301. They 
concede, however, that the Secretary has discretion over the means 
used to attempt to achieve this goal. Indeed, the clear language of the 
Act, which permits the issuance of an order if the Secretary finds it 
“will tend to effectuate the declared policy" of the Act, see id. § 608c(4) 
(emphasis added), indicates that an order may be valid if it has a 
tendency to achieve the goal of parity prices. Thus, the statute reflects 
congressional understanding of the difficulty in achieving any fixed price 
merely through the use of marketing controls. Instead, "parity" is a goal 
toward which the Secretary must strive, rather than the process of 
setting an objective, fixed price. Although the Secretary is commanded 
by section 608c(16)(A) to terminate any order which "obstructs or does 
not tend to effectuate" the Act’s policy, this command only applies after 
the Secretary makes findings indicating such a failure. 

The pivotal question therefore is whether mandamus may be 
invoked to compel the Secretary to make such findings. The Growers 
do not come to grips with this issue, but apparently urge that the 
district court should make its own findings and require termination of 
the order if necessary. But that alternative is not available to the 
Growers. In reviewing an order issued after the Secretary has made 
the appropriate findings, courts are not generally free to examine 
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evidence outside the Secretary’s record. E.g., United States v. Mills, 315 
F.2d 828, 836 (4th Cir.), cert. denied, 374 U.S. 832, 83 S.Ct. 1874, 10 
L.Ed.2d 1054, 375 U.S. 819, 84 S.Ct. 57, 11 L.Ed.2d 54 on It 
follows that de novo findings by a district court clearly would be 
inappropriate. 


Mandamus in these circumstances would essentially permit the 
Growers to seek reopening of the proceedings they brought pursuant 
to the Act that have been finally concluded. Indeed, the Growers’ 
claim for mandamus is essentially a collateral attack on the order of 
dismissal and is an attempt to evade the statutory procedures. 
Permitting such an attack would allow future plaintiffs continually to 

rotest the validity of an order even after the statutory procedures have 
en followed merely by claiming a change of circumstance. 


If an order is so detrimental to producers’ interests, the statute 
already provides one adequate alternative remedy: a vote of a simple 
— of the affected producers will terminate an order. See 7 
US.C. § 608c(16)(B). This, we observe, is less than the two- thirds 
majority necessary to approve an order. See id. § 608c(8)(A), (B). 


The court’s holding in Pescosolido is dispositive of petitioners’ parity 
contentions here. The Secretary, in his 1953 final decision as to the 
California-Arizona Navel Orange Marketing Order, expressly found that the 
order would fend to establish parity prices. Specifically, he found (18 Fed. 
Reg. 4708, 4709, 4721 (1953)): 


(1) It is concluded that a marketing agreement and order program 
is needed to regulate the handling of navel oranges grown in the 
production area to establish and maintain such orderly marketin 
conditions thereof as will tend to establish parity prices for suc 
oranges. 


1) The marketing agreement and order and all of the terms and 
conditions thereof will tend to effectuate the declared policy of the act 
with respect to navel oranges grown in the production area by 
establishing and maintaining such orderly marketing conditions therefor 
as will tend to establish prices to producers thereof at a level that will 
give such oranges a purchasing power with respect to parity prices and 
protect the interests of consumers by (a) approaching the level of prices 
which it is declared in the act to be the policy of Congress to establish 
by gradual correction of the current level of prices at as rapid a rate as 
the Secretary deems to be in the public interest and feasible in view of 
the current consumer demand; and () by authorizing no action which 
has for its purpose the maintenance of prices to the producers of such 
oranges above the level which it is declared in the act to be the policy 
to establish. .. . 





Petitioners do not challenge the evidentiary support for the Secretary’s 
parity findings in the promulgation hearing record on which the order is 
based. That was the only basis upon which petitioners could have properly 
challenged the Secretary’s parity findings. See Pescosolido, supra, 765 F.2d at 
830. 

The Act does not command that an order be terminated or suspended 
when it obstructs or does not tend to effectuate the declared policy of the Act. 
Rather, the Act commands that an order be suspended or terminated 
"whenever he [the Secretary] finds that any order issued under this section, or 
any provision thereof, obstructs or does not tend to effectuate the declared 
policy of [the Act]" (7 U.S.C. § 608c(16)(A) (emphasis added)). No court can 
compel the Secretary to make such a finding. Pescosolido, supra, 765 F.2d at 
830. 

In In re Sequoia Orange Co., 41 Agric. Dec. 1511, 1519-23 (1982), aff'd on 
other grounds, No. CV F 83-269 (E.D. Cal. Dec. 21, 1983), involving the 
California-Arizona Lemon Marketing Order, referred to by the ALJ in his 
parity ruling quoted above, I held that once a marketing order is issued on the 
basis of substantial record evidence, a § 8c(15)(A) hearing is not the proper 
forum for attempting to force the Secretary to terminate the order because of 
changed circumstances, and that the Secretary’s decision not to terminate an 
order is a discretionary, nonreviewable function, stating:”” 


With their appeal, petitioners have filed an amended petition which 
does not cure the defects [in their petitions] pointed out by Judge 
Weber [ALJ]. In fact, the nual: petition strongly indicates that 
petitioners have no complaint that can be cured in a § 8c(15)(A) 
proceeding. 


Petitioners raise a number of serious issues, but they can be 
considered by the Secretary only in his legislative capacity. For 
example, petitioners allege (Amended Petition 7-9): 


On February 18, 1982 the Office of Management and Budget 
prepared for the Department of Agriculture a memorandum 
describing the Agriculture Marketing Orders. A copy of that 
analysis is attached hereto as Exhibit "C" and made a part 
hereof. That analysis clearly indicates that the purposes of the 
oe Marketing Agreement Act of 1937 have not and will 
not be met. 


In February 1982, the President transmitted his economic 
report to Congress. That report clearly indicates that a study by 
a team comprised of personnel from the Department of 
Agriculture and a university economist indicated that the 
Marketing Orders have been used in a way that resulted in 
significant resource misallocation. Although both the team study 
and the economic report of the President indicated that there 
were to be changes in the Marketing Order procedures to curb 
the supply restrictions resulting from the use of producer 


The district court, in affirming, did not reach this issue. 
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allotments, to lessen restrictions on handlers’ shipments caused 
by prorate provisions, to reduce supply restrictions caused by 
stockpiling of reserves, and to limit the incentives for chronic 
overproduction, no changes have been made in either the 
Lemon Marketing Order itself or the enforcement of the Lemon 
Marketing Order. The fact that the Lemon Marketing Order 
does not effectuate the policy of the Agricultural Marketing 
Agreement Act of 1937 has thus been hidden once again. 


The following studies have concluded that there is no longer 
any actual use or purpose for the Marketing Orders, and as 
there is no purpose or use for them, in order to effectuate the 
intent of Congress, the Marketing Orders should be terminated. 
These studies include the following: 


(a) A study completed in 1981 by Agribusiness 
Associates, Wellesley, Massachusetts, "An Economic 
Analysis of Volume Controls, California - Arizona Navel 
Orange Marketing Order", 


(b) A report prepared by the U.S.D.A. and published 
October 15, 1981, entitled "A Review of Federal 
Marketing Orders for Fruits, Vegetables, and Specialty 
Crops: Economic Efficiency and Welfare Implications", 


(c) A technical bulletin published by U.S.D.A. in 
June 1981 (number 471), “Effectiveness of Federal 
Marketing Orders for Fruits and Vegetables", 


(d) A technical bulletin published in November 1981 
by U.S.D.A. Economic Research Service entitled 
"Economic Effects of Termination of Federal Marketing 
Orders for California - Arizona Oranges (Number 1664)", 


(e) A comprehensive report published by the 
U.S.D.A. in January 1981 entitled "A Time to Choose; 
Summer Report on the Structure of Agriculture", 


p A doctoral dissertation published in 1980 by Peter 
K. Thor, University of California, at Davis, entitled "An 
Economic Analysis of Marketing Orders for the 
California - Arizona Industry." 


Such allegations, and others, present no issue for determination in 
this adjudicatory proceeding since petitioners do not allege that the 
Lemon Order is invalid on its face or that substantial evidence in the 
promulgation hearing record does not support the Order provision and 
the Secretary’s determination that the issuance of the Order will tend 
to effectuate the declared policy of the Act. 





The Act provides (7 U.S.C. § 608c(3) and (4)): 
(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to believe 
that the issuance of an order will tend to effectuate the declared 
policy of this chapter with respect to any commodity or product 
thereof specified in subsection (2) of this section, he shall give 
- notice of and an opportunity for a hearing upon a proposed 
order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secretary 
of Agriculture shall issue an order if he finds, and sets forth in 
such order, upon the evidence introduced at such hearing (in 
addition to such other findings as may be specifically required 
by this 1 poe that the issuance of such order and all of the 
terms and conditions thereof will tend to effectuate the declared 
policy of this chapter with respect to such commodity. 


It is well settled that the lawfulness of a marketing order must be 
judged by the facts contained in the promulgation hearing record rather 
than by facts petitioners would seek to introduce at a § 8c(15)(A) 
hearing. See Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 
57, 66 (2d Cir.), cert. denied, 338 U.S. 825 (1949); Beatrice Creamery Co. 
v. Anderson, 75 F. Supp. 363, 367 (D. Kan. 1947); Bailey Farm Dairy 
Co. v. Jones, 61 F. Supp. 209, 228 (E.D. Mo. 1945), aff'd, 157 F.2d 87 
(8th Cir.), cert. denied, 329 U.S. 788 (1946); [In re Lamers Dairy, Inc., 


34 Agric. Dec. 1766, 1773- 76 (1975), final decision, 36 Agric. Dec. 265 
(1977), affd, No. 77-C- 173 (E.D. Wis. Sept. 28, 1977), printed in 36 
Agric. Dec. 1642 (1977), affd, 607 F.2d 1007 (7th Cir. 1979) 
(unpublished), cert. denied, 444 U.S. 1077 (1980)]. As stated in In re 
Leonberg, 32 Agric. Dec. 763, 792 (1973): 


It is well established that when the lawfulness of the Order 
itself or a provision thereof is attacked, the Act affords no trial 
de novo by way of the 8c(15)(A) petition. The Order must stand 
or fall upon the basis of the evidence before the Secretary 
adduced during the promulgation proceedings, and additional 
evidence is not relevant or admissible in the 8c(15)(A) 
proceeding. "To allow evidence [in the 8c(15)(A) proceeding 
not presented in the promulgation proceeding] would be to 
reopen, rather than to judge, the promulgation proceeding." 
United States v. Mills, 315 F.2d 829, 836 (C.A. 4), certiorari 
denied, 374 U.S. 832. Accord: Dairymen’s League Cooperative 
Ass’n v. Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 
U.S. 825; In re Terrace Park Dairy, 12 Agriculture Decisions 
1383, 1396-1397 (1953); Sprague Dairy Co. v. Anderson, 6 
Agriculture Decisions 729 (N.D. Ill.). See, also, Acme Fast 
Freight, Inc. v. United States, 154 F. Supp. 239, 241 (S.D.N.Y.). 


This exclusionary rule is necessary to maintain the integrity 


of the regulatory program. The promulgation of an Order or an 
amendment thereto 1s formal rulemaking subject to section 7 of 
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the Administrative Procedure Act (5 U.S.C. § 556), which 

rovides that no rule shall be issued except as "supported by and 
in accordance with the reliable, probative, and substantial 
evidence." Section 8c(4) of the Agricultural Marketing 
Agreement Act (7 U.S.C. 608c(4)) requires that in issuing an 
Order the Secretary shall find upon the evidence introduced at 
the promulgation hearing that issuance of the Order will tend to 
effectuate the declared policy of the Act. The administrative 
process would be seriously disrupted if the Secretary based his 
determination to issue an Order upon the evidence before him, 
while the validity of his determination was later judged upon 
different evidence. Therefore, any new, relevant evidence 
bearing upon the validity of the Order must be presented first 
to the Secretary in his legislative, and not in his judicial capacity. 


Petitioners do not allege that the Order provisions on their face 
create inequity between handlers, 3/ but only that because of various 


3/ Contrast In re Central Citrus Co., 34 Agric. Dec. 1428 (1976), in 
which the Administrative Committee’s regulations were designed to 
create equity between Districts--rather than between handlers--and 
were, therefore, in violation of the Act and Order. 


facts and circumstances affecting handlers, such as the faster 
deterioration rate of District 1 lemons, inequity results to District 1 
handlers. However, it must be presumed (until proven contrary) that 
substantial evidence in the promulgation hearing record shows that the 
present Order — equity between all handlers under the factual 
setting revealed in the promulgation hearing record. See United States 
v. Rock Royal Co-op, Inc., 307 U.S. 533, 567-68 (1939); Pacific States 
Box & Basket Co. v. White, 296 U.S. 176, 184-85 (1935); Borden’s Farm 
Products Co. v. Baldwin, 293 U.S. 194, 209 (1934). If that evidence is 
faulty, or if circumstances have changed so that the Order no longer 
produces equitable results, the remedy is through the amendatory or 
termination process--not through a § 8c(15)(A) proceeding. 


Once an Order is issued in accordance with law, i.e., adequately 
supported by the promulgation hearing record and statutory authority, 
the Secretary’s decision not to adopt a proposed amendment or not to 
terminate the Order is a discretionary, nonreviewable function. See 
Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 317- 18 (1958); 
United States v. George S. Bush & Co., 310 U.S. 371, 380 (1940); United 
States v. Wilbur, 283 U.S. 414, 420 (1931); Work v. Rives, 267 U.S. 175, 
177 (1925); Louisiana v. McAdoo, 234 U.S. 627, 633-34 (1914). 


With respect to factual contentions, the (5)(A) rocess can only 
test the validity of the Order by the facts contained in the promulgation 
hearing record--which are not challenged by petitioners. Hence 
petitioners seek relief in the wrong forum. 
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Petitioners also challenge the constitutionality of the Agricultural 
Marketing Agreement Act of 1937, contending that the Act contains 
insufficient standards. —- it is appropriate for petitioners to raise 
constitutional issues in this administrative proceeding (United States v. 
Ruzicka, 329 U.S. 287, 294 (1946)), an administrative agency has no 
authority to question the constitutionality of a statute under its 
jurisdiction eo Utilities Comm’n of Cal. v. United States, 355 U.S. 
534, 539 (1958); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 
“isTay). aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 

1 ’ 


Similarly, in Jn re Abbotts Dairies, 32 Agric. Dec. 318, 381-85, 387 (1973), 
rev'd on other grounds, 389 F. Supp. 1 (E.D. Pa. 1975), reconsideration denied, 
421 F. Supp. 415 (E.D. Pa. 1976), aff'd mem., 559 F.2d 1207 (3d Cir. 1977), 
remanded, 438 F. Supp. 629 (E.D. Pa. 1977), rev’d and remanded, 584 F.2d 12 
(3d Cir. 1978), I held that the Secretary’s decision not to issue a proposed 
amendment (supported by substantial evidence at a promulgation hearing) is 
a nonreviewable, discretionary function, because no one can compel the 
Secretary to find that a particular amendment will tend to effectuate the 
statutory policy. 

Decisions by the Secretary (1) not to issue a proposed amendment to an 
order (supported by substantial evidence), and (2) not to terminate an order 
that may no longer tend to effectuate the Act, are both nonreviewable, 
discretionary functions for the same reason, viz., both functions require the 
Secretary to find either (1) that the provision will tend to effectuate the policy 
of the Act (7 U.S.C. § 608c(4), (17)), or (2) that the order (or provision 
thereof) obstructs or does not tend to effectuate the policy of the Act (7 
US.C. § 608c(16)(A)), and no one can compel the Secretary to make such 
findings. 

In Abbotts, I applied this principle, stating (32 Agric. Dec. at 381-85, 387): 


If the Secretary, in his discretion, relying upon the record and his 
total knowledge and expertise, cannot find that the proposed amendment 
will tend to effectuate the policy of the Act, then he is not required to 
issue the amendment regardless of what evidence was presented at the 
hearing. This same contention has been raised in the past before the 
Judicial Officer. See In re Pestel Milk Co., 6 Agriculture Decisions 85, 
110-11 (1947), affirmed sub nom. Charles W. Allen y. Brannan, May 25, 
1950 (S.D. Ohio); In re Belle-Vernon Milk Co., 13 Agriculture Decisions 
447, 481-482 (1954). As the Judicial Officer held in both cases (13 
Agriculture Decisions at 482; 6 Agriculture Decisions at 111): 


While it is true that the finding of the Secretary as to the 
effectuation of the policy of the act must be on the basis of the 
evidence introduced at the hearing, there is no compulsion that 
the Secretary find that a proposal made, even though supported 
by evidence, will tend to effectuate the statutory policy. 8/ 


8/ This has been the settled and contemporaneous 
administrative construction of the Act (see, also, Sellers, 
Administrative Procedure and Practice in the Department of 
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Agriculture under the Agricultural Marketing Agreement Act of 
1937 (US.DA., 1939), Pp. 27-35), which is entitled to great 
weight. In re Bush Dairy, Inc., supra [31 Agric. Dec. 1479, 1527- 
30 (1972), rev’d sub nom. Carnation Co. v. Butz, 372 F. Supp. 883 
(D.D.C. 1974), reprinted in 33 Agric. Dec. 420 (1974)]}, and cases 
cited therein; Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 320 
(C.A. 3, certiorari denied, 394 U.S. 929. 


The purpose of the legislative-type hearings held upon proposed 
amendments is not to determine in a trial-like labios hich Sade of an 
issue has the greatest weight of evidence in its favor. There is no 
requirement that a proposal be adopted as an amendment merely 
because its o onents produce the greater weight of evidence at a 
hearing. "The Government is not aligned against the handlers or any 
group in an adversary contest." In re Crystal Lake Dairy Co., 8 
Agriculture Decisions 1, 4-5 (1949). 


Rather, the purpose of the hearing is to allow interested parties to 
present their views and evidence in order to "educate" the Secretary as 
to the issues involved. 


The hearing process required by the Act was described in United States v. 
Wrightwood Dairy Co., 127 F.2d 907, 910 (C.A. 7): 


The object of such a hearing [under the Agricultural 
Marketing Agreement Act] is not only to afford the individuals 
the opportunity of airing their objections to the proposed 
scheme of things, but is also to give the administrators the 
chance of obtaining information which might have been 
overlooked or otherwise not available to them. 


The realities of the situation are clear. In the case of many 
an agreements, hundreds of people may be present at a 
earing and every individual would be equally desirous of 
insuring the maximum protection to his own interests. If the 
equivalent of court proceedings were granted to each person, or 
even to groups, the hearing would be unwieldy and not 
susceptible to a satisfactory conclusion. Obviously, a more 
workable balance must be struck between administrative 
efficiency and the protection of individual rights. 


In determining not to issue a proposed amendment, the Secretary 
is purely at his own discretion and can rely upon his own expertise and 
knowledge, upon evidence from other hearings, or indeed upon no 
evidence at all. A contrary rule could be possible only if the hearing 
process upon all amendment proposals met the ideal in which all the 
sides of an issue were thoroughly and competently presented, and the 
faults of unsound proposals clearly shown. In reality, those who oppose 
a proposal often may not appear at the — to do so; or if the 
appear, their opposition might not be adequately presented. 
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Furthermore, it is not unusual for witnesses at such hearing, which are 
often multi-issue, to merely speak for a proposal they favor rather than 
also evaluating and stating their positions on other proposals. 


Moreover, even at an "ideal" hearing where all sides of the issue 
were presented by the witnesses, if the Secretary were required to 
adopt every proposal supported by the evidence, this would drastically 
curtail or eliminate the value of the Department’s expertise derived 
from thousands of hearings. The witnesses at the hearing, rather than 
the Secretary, would actually determine whether an order or an 
amendment should be adopted to effectuate the Congressional policy. 
This could easily lead to the disruption of the Federal regulatory 
program through the adoption of unsound proposals. 


To avoid such a result, the Department might be reluctant to hold 
as many hearings as are now held; and it might be forced to present 
substantial evidence in many hearings in opposition to the industry’s 
proposal so that there would be substantial evidence either way in case 
the Secretary decided not to adopt the proposal. This would make a 
farce of the hearing process, and would prevent it from being an 
important educational tool for the Secretary. None of this is either 
desirable or required by the Agricultural Marketing Act (7 U.S.C. 
608c(3) and (4)). 


Moreover, the purely discretionary decision by the Secretary not to 
issue a proposed amendment is not made reviewable by section 10 of 
the Administrative Procedure Act. Section 10 provides that 
administrative action is subject to judicial review “except to the extent 
that * * * agency action is committed to agency discretion by law" (5 
US.C. 701). To the extent a determination is committed by law to 
agency discretion, it is not reviewable under section 10 of the 
Administrative Procedure Act. Chernock v. Gardner, 360 F.2d 257, 259 
(C.A. 3). Hence some agency action under a statute may be reviewable 
and other action under the same statute committed to agency discretion 
is nonreviewable. "Judicial review under a statute sulkoriving agency 
action is not precluded because some of that action may be ’committed 
to agency discretion by law.’ 5 U.S.C. § 701(a)(2). Rather, judicial 
review is precluded only to the extent that such discretion exists." Jones 
v. Freeman, 400 F.2d 383, 390 (C.A. 8). Under the Administrative 
Procedure Act, the question is not simply whether the statute commits 
action to agency discretion, but to what extent. Davis, "Unreviewable 
Administrative Action," 15 F.R.D. 411, 428. 


The determination not to issue a proposed amendment is purely 
discretionary. In United States v. Bush & Co., 310 U.S. 371, 380, the 
Court held: 9/ 


9/ See, also, Switchmen’s Union v. Board, 320 U.S. 297, 303; Fahey v. 
O’Melveny & Myers, 200 F.2d 420, 477 (C.A. 9). 


It has long been held that where Congress has authorized a 
— officer to take some specified legislative action when in 
is judgment that action is necessary or appropriate to carry out 
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the policy of Congress, the judgment of the officer as to the 
existence of the facts calling for that action is not subject to 
review. Martin v. Mott, 12 Wheat. 19; Monogahela Bridge Co. v. 
United States, 216 U.S. 177; Dakota Central Telephone Co. v. 
South Dakota, 250 U.S. 163; United States v. Chemical 
Foundation, Inc., 272 U.S. 1. As stated by Mr. Justice Story in 
Martin v. Mott, supra, pp. 31-32: “Whenever a statute gives a 
discretionary power to any person, to be exercised by him upon 
his own opinion of certain facts, it is a sound rule of 
construction, that the statute constitutes him the sole and 
exclusive judge of the existence of those facts." 


Similarly, in Louisiana v. McAdoo, 234 U.S. 627, 633, the Court held: 


There is a class of cases which hold that if a public officer be required 
by law to do a particular thing, not involving the exercise of either 
judgment or discretion, he may be required to do that thing upon 
application of one having a distinct legal interest in the doing of the act. 
Such an act would be ministerial only. But if the matter in respect to 
which the action of the official is sought, is one in which the exercise 
of either judgment or discretion is required, the courts will refuse to 
substitute their judgment or discretion for that of the official entrusted 
by law with iis execution. Interference in such a case would be to 
interfere with the ordinary functions of government. 


The rule of noninterference with administrative discretion was again 
stated in Work v. Rives, 267 U.S. 175, 177, where it was held that courts 
may not-- 


compel or control a duty in the discharge of which by law * * * 
[the Secretary] is given discretion. The —_ may be 
discretionary within limits. He can not transgress those limits, 
and if he does so, he may be controlled by injunction or 
mandamus to keep within them. 


It is a well established maxim that a court can compel administrative 
action, by mandamus or mandatory injunction, only when that action 
is ministerial. As the Court held in United States v. Wilbur, 283 US. 
414, 420, mandamus will issue-- 


only where the duty to be performed is ministerial and the 
obligation to act a and plainly defined. The law must 


not only authorize the demanded action, but require it; the duty 
must be clear and indisputable. 


If the action is made discretionary within limits--as where the 
Secretary has discretion to find that an amendment he issues will tend 
to effectuate the policy of the Act, but only upon the hearing evidence- 
-then he may be compelled to stay within that limitation. Work v. Rives, 
267 U.S. 175, 177. But courts have no authority to compel or perform 
themselves the exercise of a purely discretionary determination. 
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Danville Tobacco Association v. Freeman, 275 F. Supp. 350, 351 (W.D. 
Va.); Watkins Motor Lines, Inc. v. United States, 243 F. Supp. 436, 438, 
fn. 4 (D. Neb.). 


The Secretary's determination not to issue a proposed amendment 
fits quite aptly with what the Court said in Panama Canal Co. v. Grace 
Line, Inc., 356 U.S. 309, 317-18: 


These are matters on which experts may disagree; they involve 
nice issues of judgment and choice * * * which require the 
exercise of informed discretion. * * * The case is, therefore, 
quite unlike the situation where a statute creates a duty to act 
and an equity court is asked to compel the agency to take the 
prescribed action. * * * We put the matter that way since the 
relief sought in this action is to compel petitioner to fix new 
tolls. The principle at stake is no different than if mandamus 
were sought--a remedy long restricted, * * * in the main, to 
situations where ministerial duties of a nondiscretionary nature 
are involved. 


Thus, the Secretary’s determination not to adopt the proposed 
amendment to reinstitute bracketed pricing in Order 4 is a 
discretionary one not subject to judicial control. 15/ 


15/ This position is not based on the discredited "negative order 
doctrine" (see Rochester Tel. Corp. v. United States, 307 U.S. 125, 143), 
but on the statutory provisions evincing the Congressional intent to 
commit unreviewable discretion to the Secretary as to what matters 
should not be included in an order. See, also, Davis, Administrative 
Law Treatise (1958 and 1970 Supp.), §§ 28.16, 28.17. 


Although the district court disagreed with my application of the foregoing 
views to the Secretary’s actions involved in Abbotts (which I continue to 
believe was correct), the district court agreed that the Secretary’s decision not 
to make a finding that a proposed amendment (supported by substantial 
evidence) would tend to effectuate the Act is a discretionary, nonreviewable 
function. Specifically, the district judge stated on reconsideration (Abbotts 
Dairies Division of Fairmont Foods, Inc. v. Butz, 421 F. Supp. 415, 420 (E.D. 
Pa. 1976): 


While I agree with the Secretary’s interpretation of the statute, 13/ I 


do not agree that bracketing had been terminated prior to the June, 
1969, hearing. 


13/ Section 8c(4) of the Act provides: 


Section 8c(17) incorporates the above provision as a requirement for 
amendments to orders. I agree with the government that the statute 
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means only that the Secretary cannot take the affirmative action of 
issuing any order or amendment, unless it is supported by substantial 
record evidence. It does not mean that merely because a proposed 
order provision has unopposed supporting evidence in the record, the 
Secretary must adopt it. The Secretary's decision not to adopt a 
proposed order, that is not to change the existing status quo, is 
committed to his discretion; it is only when the Secretary seeks to 
change the status quo that judicial review under the substantial 
evidence test comes into play. In view of the fact that in promulgating 
milk marketing orders the Secretary normally functions in a rule- 
making capacity, a construction of the statute so as to require 
substantial evidence to support the Secretary’s refusal to issue an order 
would play havoc with the administrative process. As the government 
points out, such a construction of the statute would mean that every 
time a proposal were offered, no matter how farfetched or 
unreasonable, either the Secretary or others who opposed it would be 
required to present substantial evidence against it at the hearing or risk 


having the Secretary’s refusal to adopt it set aside by a reviewing court. 


Again, in his fourth decision in Abbotts, the district judge made it clear 
that reviewing courts have no power to compel the Secretary to issue an order 
provision, stating (Abbotts Dairies Division of Fairmont Foods Co. v. Bergland, 
438 F. Supp. 629, 632 (E.D. Pa. 1977): 


As my earlier opinion makes clear, district courts have no authority to 
order the Secretary to adopt any particular milk pricing order; their 
judicial review function is Timited to determining whether an order 
which the Secretary has in fact adopted is supported by substantial 


evidence. See 421 F. Supp. at 422 & n. 13. 


As stated above, the same principle applies to the Secretary’s decision not 
to terminate the California-Arizona navel orange order, i.e., not to change the 
status quo. For the foregoing reasons, the ALJ properly refused to receive 
evidence on whether the order was achieving (or would achieve) parity 
prices.” The Secretary could not be compelled to terminate the order, even 
if such evidence were established in this proceeding.” 

Petitioners also challenge the Secretary's numerous determinations made 
each year that volume limitation regulations issued under the order would tend 
to effectuate the declared policy of the Act. As shown in the next section, § 
III, those determinations were not arbitrary, capricious or an abuse of 
discretion. 


28a ithough the ALJ properly ruled that parity evidence was inadmissible, some of the 
evidence received does, in fact, relate to parity. That evidence is discussed in § III, infra. 


*There is, therefore, no need to consider whether one or more of the other statutory 
goals (7 U.S.C. § 602(2)-(5)) would justify prorate regulations, irrespectivé of parity 
considerations under 7 U.S.C. § 602(1). 
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mm 6} r Determinations that Volum i Wi 


lation 
Tend to Effectuate the Declared Policy of the Act Were Not 
Arbitr rici ranAl f Discretion. 


The Secretary found in each weekly volume regulation and Position Paper 
(earlier called Impact Statement or Impact Assessment) (Finding 16(a)) that 
the imposition of volume regulations under the order would tend to effectuate 
the declared policy of the Act (Findings 16(d)-(i), 26(a)). Such a finding is 
required by the Order, which provides (7 C.F.R. § 907.52): 


§ 907.52 Issuance of volume regulation. 


Whenever the Secretary shall find, from the recommendations and 
information submitted by the committee, or from other available 
information, that to limit the quantity of oranges which may be handled 
in each prorate district during a specified week will tend to effectuate 
the declared policy of the act, he shall fix such quantity. 


Note that the order does not provide that the Secretary should impose 
volume regulation when such regulation will tend to effectuate the declared 
policy of the Act. Rather, it provides that he should impose volume regulation 
whenever he shall find that such regulation will tend to effectuate the declared 
policy of the Act. As shown in this section, the Secretary’s findings, in this 
respect, were not arbitrary, capricious, or an abuse of discretion. We are 
considering here only the broad issue as to whether or not there should be 
any volume limitation. We discuss in §§ V-VII, infra, issues relating to the 
exact number of cars permitted to be shipped by District 1 handlers, and in 
§ IX, infra, petitioners’ contention that the Secretary merely rubber-stamped 
NOAC’s recommendations. 

It is the policy of Congress to establish and maintain, through marketing 
orders, such orderly marketing conditions as will establish parity prices and 
will provide an orderly flow of the commodity to market so as to avoid 
unreasonable fluctuations in supplies and prices (7 U.S.C. § 602(1), (4)). 
However, the declared policy of the Act prohibits the Secretary from taking 
action for the purpose of maintaining prices above the parity level (7 U.S.C. 
§ 602(2)), except that if prices are initially below parity, but rise above parity 
during the course of the marketing season, the Secretary can continue volume 
regulation during the remainder of that marketing season (7 U.S.C. § 
602(5)).” 

Petitioners concede that at the beginning of each of the marketing seasons 
involved in this case, California-Arizona navel oranges were not selling above 
parity, and there was no reason to believe that the prices would exceed parity 
during the marketing seasons. Accordingly, the Secretary’s findings of fact, 
which were made in 1953 on the basis of evidence received at the formal 
rulemaking hearing for this order, are applicable. Petitioners do not attack 
the evidentiary support for the Secretary's 1953 findings of fact. The 


%°When prices rose substantially above parity in 1985, the Secretary elected, over NOAC’s 
contrary recommendations, not to continue regulation (Finding 20). 
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Secretary's unchallenged 1953 findings explain why the marketing order 
volume limitations effectuate the declared policy of the Act, as follows 
(Finding 3; 18 Fed. Reg. 4708, 4710 (1953)): 


Oranges may be stored on the tree after reaching maturity. When 
the crop of oranges in a pete producing district has reached 
maturity, all the fruit is capable of being shipped. Producers, moreover, 
are anxious to harvest their fruit in order to avoid possible loss from 
frost or from drop or deterioration in grade. As a consequence, 

roducers exert strong pressures upon handlers to ship their fruit. It 
is extremely difficult for operators of packinghouses to ignore such 
— and to ship such oranges in response to the then current 
emand. 


The authority to regulate shipments each week under a marketing 
program provides a means to withstand such pressures to ship and 
thereby to adjust the quantity of fruit shipped to that required in 
marketing channels. In addition, the proposed marketing agreement 
and order makes readily available to cendiats knowledge of the 
quantity which is to be shipped each week, as well as more accurate 
knowledge of the quantity of fruit available in and enroute to consumer 
markets. Moreover, receivers of California-Arizona navel oranges 
would be provided with a basis for maintaining their commercial 
operations in the light of information with respect to the rate at which 
supplies will be made available to them. 


Such conditions do not exist in the absence of a marketing 
agreement and order, and the evidence indicates that there exists a 
tendency on the part of handlers, in the absence of some program 
providing restraint of shipments, to ship excessive quantities because of 
desires of producers to pick their fruit and thereby avoid losses through 
damage or deterioration in the groves. Moreover no individual handler 
or group of handlers successfully can increase the level of prices by 
reducing shipments because other handlers can nullify such action by 
increasing their shipments accordingly. 


Therefore, it is concluded that a poem agreement and order is 


needed to effectuate the declared policy of the act _ establishing 
orderly marketing conditions for navel oranges grown in the production 
area through providing a means of limiting the quantity of such oranges 
that may be shipped each week to commercial fresh channels. 


The facts quoted above are applicable to any marketing season in which 
prices do not exceed parity. Hence these unchallenged findings preclude a 
determination that the Secretary's determinations discussed here (that the 
volume limitations would tend to effectuate the declared policy of the Act) 
were arbitrary, capricious, or an abuse of discretion. As the court stated in 
Pescosolido v. Block, 765 F.2d 827, 830 (9th Cir. 1985): 





In reviewing an order issued after the Secretary has made the 
appropriate findings, courts are not generally free to examine evidence 
outside the Secretary’s record. E.g., United States v. Mills, 315 F.2d 828, 
836 (4th Cir.), cert. denied, 374 U.S. 832, 83 S.Ct. 1874, 10 L.Ed.2d 
1054, 375 U.S. 819, 84 S.Ct. 57, 11 L.Ed.2d 54 (1963). 


Assuming (erroneously) for the purposes of argument that the Secretary’s 
1953 findings of fact, not challenged by petitioners, are not decisive, in this 
respect, there is a great deal of additional support for the Secretary’s 
determinations. 

First, the Navel Orange Administrative Committee (NOAC), which is a 
group of experts representing all segments of the navel orange industry 
(Finding 17), who are charged with the responsibility for administering the 
marketing order (Finding 3; 7 U.S.C. § 608c(7)(C); 7 C.F.R. § 907.20-.29), 
develops a marketing policy statement at the beginning of each season 
(Findings 9(a), 14). For the 1975-76 through the 1982-83 seasons, the annual 
marketing policy states NOAC’s conclusion that "it will be necessary" to utilize 
the order to “provide an orderly flow" of navel oranges to market so as to 
“avoid unreasonable fluctuations in supplies and prices" (Finding 9(b)). For 
the 1983-84 and 1984-85 seasons, that language was expanded, as follows 
(Finding 9(b); see, also, Finding 9(c)): 


Orderly Marketing: So as to avoid unreasonable fluctuations in 
supplies and prices, to provide an orderly flow of oranges to market 
throughout the season in the interest of producers and consumers alike, 
and to maximize total returns to growers through optimal cro 
utilization to the extent possible, the Committee concludes that it wi 


be necessary to utilize Marketing Order 907, as amended, throughout 
the . . . crop year. 


The record contains NOAC’s minutes from the 1978-79 season through the 
1984-85 season, reflecting, inter alia, NOAC’s voting record as to each year’s 
annual marketing policy statement. Each year, a vote was taken initially at a 
meeting held at NOAC’s Los Angeles headquarters, and subsequent votes 
were taken at two or more district meetings (see Finding 14(d)). Each year, 
every vote taken at the Los Angeles headquarters meeting and at the 
subsequent district meetings was unanimous in favor of adopting (or 
re-adopting) the annual marketing policy statement, i.e., not a single NOAC 
member ever cast a dissenting vote as to the adoption of the annual marketing 
policy statement. (Finding 15). 

NOAC’s unanimous marketing policy statements declaring each year that 
the prorate provisions would be necessary to achieve the type of marketing 
conditions contemplated by the Act are sufficient, by themselves, to preclude 
a determination that the Secretary’s findings to that effect were arbitrary, 
capricious, or an abuse of discretion. 

Second, in a referendum conducted in October 1981 to determine whether 
navel orange growers wanted the marketing order program to continue, 71% 
of all the navel orange growers voted, which is an unusually large participation 
in a producer referendum. Of the growers voting in the referendum, 91% 
(representing 81% of the volume of production represented in the 
referendum) favored continuation of the marketing order program (Finding 
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4). That overwhelming vote by growers to continue the marketing order 
program is the strongest possible evidence that the marketing order program 
tends to achieve the declared policy of the Act, which is primarily to benefit 
growers.” 

Third, a formal rulemaking hearing was held in 1983 to consider various 
proposals, including a proposal to eliminate the prorate provisions of the 
marketing order. The Secretary again found that the prorate provisions tend 
to effectuate the declared policy of the Act, stating (Finding 8; 49 Fed. Reg. 
29,071, 29,073-74 (1984)): 


Short-run demand for fresh oranges tends to be relatively inelastic.” 
Thus, even a small variation in shipments can have a great impact on 
= revenue.” This is the foundation for the use of the orders--to 

oster market stability and enhance revenue in the short run... . 


(1) The hearing record contains extensive testimony from industry 
and noni[n]dustry witnesses who supported the proposal to amend 
orders to eliminate the prorate provisions. A number of economists 
testified in favor of this proposal. They suggested, however, that the 


31 Block v. Community Nutrition Institute, 467 U.S. 340, 342, 346 (1984); Zuber v. Allen, 396 
U.S. 168, 174-76 (1969); Pescosolido v. Block, 765 F.2d 827, 828 (9th Cir. 1985); Rasmussen v. 
Hardin, 461 F.2d 595, 599 (9th Cir.), cert. denied, 409 U.S. 933 (1972). 


a The price elasticity of demand is the percentage change in quantity 


purchased associated with a 1 percent change in price. When market demand 
is inelastic, a 1 percent reduction in quantity available for purchase will be 
associated with an increase in the commodity’s price of more than 1 percent. 
This will result in a higher gross revenue. Increasing supply will have the 
opposite effect. 


Ex. 41, p. 48, n. 7. 


3Dr. Jesse, petitioners’ principal expert witness, recognizes that normally volume limitations 
on fresh domestic sales of California-Arizona navel oranges are necessary to maximize industry 
gross revenue. He states (Jesse, An Economic and Statistical Analysis of Equity of Marketing 
Opportunity Under Federal Marketing Order 907 (undated) (Ex. 35, p. 29, and see pp. 10-11)): 


Given relative elasticities of demand for fresh domestic and processing uses, 
achieving maximum grower returns (best economic utilization in marketing order 
terminology) for a given Navel orange crop size and quality normally requires that 
some oranges that are eligible for fresh domestic sale be diverted to processing. That 
is, industry gross revenue can be increased by collectively allocating more oranges to 
processing than handlers acting individually would find to be profitable. 


Dr. Jesse also recognizes the value of Dr. Fox’s analyses made for NOAC (Tr. 585-88, 
591), which "calculate the elasticity value over a certain range of quantity" (Tr. 588). Dr. Fox’s 
analyses show that industry revenue would be maximized by limiting fresh domestic shipments 
even more than NOAC recommended that they be limited (Findings 14(c), 16(d)-(f)). 
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industry would undergo a radical and severe economic displacement if 
prorate were abruptly eliminated. For example, several economists 
testified that, in the short term (2 to 7 years), there would likely be a 
period of industry readjustment, resulting in a reduction in producer 
revenue, an increase in price instability, and a reduction of 
approximately 40,000 to 50,000 acres of California-Arizona orange 
groves. They ee that during this same period approximately 
2,100 to 7,000 California-Arizona orange growers would likely be forced 
to abandon orange farming due to radically changed economic 
conditions. Those most likely to abandon orange farming would 
include new business entrants who recently p[ur]chased ned at high 
cost and financed at high interest rates and growers who are highly 
leveraged (i.e., high debt to equity ratio). 


The positive aspects of prorate were attested to by several witnesses 
who observed that from their perspective this regulatory mechanism 
guards against extreme fluctuation in supplies and prices, permits more 
efficient use of labor, equipment, and oer marketing facilities, and has 
generally benefited the smaller producers in the economic or 
of their oranges. Moreover, without a means of —a 4 wit 

market requirements, the quantity of oranges available for fresh 
shipment during a given period (homens could greatly exceed 
market requirements. There could also be instances where insufficient 
quantities would be available because of crop and market conditions. 


A basic declaration of policy in the Agricultural Marketin 
Agreement Act of 1937 directs the Secretary of Agriculture to establis. 
and maintain such orderly marketing conditions as will provide, in the 
interest of producers and consumers, an orderly flow of the supply of 


a commodity throughout the normal marketing season to avoid 
unreasonable fluctuations in supplies and prices. The allocation of 
allotment among handlers of navel or Valencia oranges contributes to 
the orders’ objectives of orderly marketing. and improving returns to 
producers by correlating the supply of oranges available for sale in 
commercial fresh domestic channels with demand in those outlets. 
Thus, prorates are a valuable tool in achieving the goal of market 
stabilization for navel and Valencia oranges. Based on the foregoing, 
it is concluded that prorate provisions tend to effectuate the declared 
policy of the act and the proposal to eliminate them from the orders is 
denied. In regard to prorates, however, a number of issues to modify 
and render more flexible the current procedures are appropriately 
addressed. 


As stated in the second paragraph quoted immediately above, even the 
economists who testified in favor of eliminating the prorate provisions from 
the navel and Valencia orders recognized that in the "short term (2 to 7 
years)," there would be a bloodbath in which 2,100 to 7,000 growers would 
likely be "forced" to abandon orange farming as a result of the “reduction in 
producer revenue" and the "increase in price instability." The brief filed by the 
United States Department of Justice with respect to the 1983 rulemaking 
hearing (which favored eliminating prorate provisions (Ex. 737)) shows that 
petitioner Sequoia’s part owner, Mr. Pescosolido, was the only witness who 
believed that the adjustment period (or bloodbath) would last only 2 years, 
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and that other economists thought it would last much longer. Specifically, the 
Justice Department brief states (Ex. 737, p. 43): 


O. The Length of the Adjustment Period Is Uncertain 


87. The period of adjustment would last four to seven years, (Jesse 
[petitioners’ principal expert witness in the present case] Tr. April 12, 
p. 36), five years, (Wilson Tr. April 15, p. 206), six or seven years, 
(Martin Tr. April 13, pp. 236-237), or two years. (C. Pescosolido Tr. 
April 21, p. 292). 


Fourth, although petitioners offered some testimony that volume 
regulations do not lead to higher producer prices and more orderly marketing 
conditions even during each individual marketing season (Tr. 836-37, 1101-12, 
1241-42), other studies introduced in evidence by petitioners in the present § 
8c(15)(A) record reach the same conclusion as stated above, with respect to 
the short-term effect (up to 10 years) of the elimination of volume regulation 
under the California-Arizona navel orange order. The studies recognize that, 
without the marketing order, grower prices and industry revenue would be 
substantially lower and more unstable until producers adjusted and reduced 
production drastically. They opined that after the period of adjustment (up 
to 10 years), producers would be as well off as under the marketing order 
program, i.e., prices would return to historical levels. They state that the main 
social-welfare advantage of deregulation would be to eliminate the 
misallocation of resources caused by overproduction, which overproduction, 
in turn, is caused by the higher producer prices and stable marketing 
conditions resulting from each year’s marketing order program. (Ex. 39; P.K. 
Thor, An Economic Analysis of the Marketing Order for the California-Arizona 
Orange Industry (1980); Ex. 40; P.K. Thor, E.V. Jesse, Economic Effects of 
Terminating Federal Marketing Orders for California-Arizona Oranges (USDA, 
Econ. Res. Serv., Tech. Bull. No. 1664)). 

For example, it is stated in P.K. Thor, E.V. Jesse, Economic Effects of 
Terminating Federal Marketing Orders for California-Arizona Oranges (USDA, 
Econ. Res. Serv., Tech. Bull. No. 1664) (Ex. 40, pp. 37, 44)™): 


Historical Implications of Orders. The historical simulation [without 
marketing controls], when compared with the base [with marketing 
controls], provides insight into possible C-A orange industry behavior 
in both the short run and the long run in the absence of marketing 
order controls. Orderly marketing aspects of the orders may be 
addressed as well as concerns about grower equity, overproduction, and 
price enhancement. 


Weekly price and shipment variability are important considerations to 
the extent that they relate to the concept of orderly marketing as 


“Pages 37 and 44 of Exhibit 40 are pages 33 and 40, respectively, in the original document. 
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ene in the Agricultural Marketing Agreement Act. As noted 
above, the standard deviations of shipments and prices in the short run 
were generally larger than those in the base. However, longrun price 
and shipment variability differed little with or without order controls. 
This suggests that, until producers were able to adjust acreage and 
production to a different marketing environment, the termination of 
marketing order controls would result in more variable weekly 
shipments and prices. More variable shipment levels would likely affect 
the efficiency of producers and the product availability for consumers. 
As producers and handlers respond to changing conditions, the 
variability of prices and shipments in the absence of marketing order 
controls declines to levels comparable with conditions under regulation. 


Following a period of supply adjustment, simulated longrun fresh 
shipments and prices in the absence of marketing order controls were 
shown to be comparable with historical levels. This supports arguments 
that attempts to enhance prices above competitive free market levels 
will, in the long run, be frustrated by the entry of producers attracted 
to the industry by those prices. 


In the long run, significant changes would likely occur in the processing 
sector in the absence of marketing order controls. Over the period of 
analysis, simulated seasonal shipments to processing outlets declined as 
supplies were redirected and marketed in the fresh form. In the long 
run, as acreage and potential supplies declined relative to the base, 
shipments to processing were reduced even further. While the 
simulated value for processing C-A valencias increased significantly, the 
change in value for processed navels was small. These results suggest 
that, should the pa be discontinued, the processing sector would 
likely shrink, along with acreage, or would have substantial excess 
capacity. 


After a period of producer adjustment to lower and more variable 
prices, simulated bearing acreages of each variety in both regions were 
reduced relative to the base. However, changes in acreage were not 
uniform. Valencia acreage in southern California showed the greatest 
relative reduction. Also, the aes in navel acreage in northern 
California was significantly smaller without marketing order prorates. 
This would tend to support charges of overproduction and resources 
misallocation. 31/ The historical simulations indicate that the 


31/ Unless, as suggested earlier, price ——— is considered a 
source of market failure, in which case that part of "overproduction" 
attributable to order-induced price stabilization could not be labeled 
economic waste. 


excess production was largely diverted to the processed market, 
resulting in lower prices for products using processed oranges. From 
a broader policy standpoint, Gotan, it should also be noted that the 
most frequent alternative resource (land) use is for urban expansion, 
which permanently claims agricultural resources. 
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Initially, termination of the orders would increase fresh supplies and 
reduce fresh market prices. This would result in corresponding 
reductions in shipments to processing and increases in processed prices. 
Other shortrun effects of order termination included increased 
variability in weekly fresh prices and shipments, shorter shipping 
seasons, and lower producer revenue. 


Simulated shortrun effects of terminating the orders increase in 
— as the p ewer of fresh utilization declines. Historically, 
fresh domestic utilization for navels fell from an average of 82 percent 
between 1953/54 and 1957/58 to 66 percent between 1972/73 and 
1976/77. Over the same period, average domestic fresh valencia 
utilization declined from 55 to 39 percent. This tends to support the 
conclusions of other researchers that marketing order success in 
elevating producer returns necessitates stricter controls over time. 
Moreover, as controls are tightened over time, elimination of the orders 
will have a correspondingly more damaging effect on shortrun producer 
revenue. 


The study also shows that termination of the orders would reduce 
acreage and production gotee by as much as 20 to 30 percent, 
especially in southern California. This conclusion supports charges that 
the orders lead to overproduction and resource misallocation. Lower 
production in the absence of marketing order controls would reduce 
shipments to both the fresh and processing sectors, and shorten the 
shipping season. Navel shipments to processing and fresh shipments 
of valencias would decline the most because of differences in the 
relative value of navels and valencias in the fresh and processing 
sectors. 


A net welfare assessment of the long-term use of the C-A orange 
orders would prove extremely difficult. Most of the effects of the 
marketing orders involve tradeoffs: among producers, among 
consumers, and between producers and consumers. Based on our 
analysis, we can indicate only the nature of gains and losses. We 
cannot appraise their relative magnitudes. 


Some examples: clearly, too many C-A oranges are being produced 
relative to perfect competition. 36/ From the standpoint of economic 


36/ We ignore the important question of whether perfect 
mpetre is an appropriate norm against which to measure observed 
market performance. 


efficiency, too many resources are being devoted to orange 
production--producers of oranges gain relative to others competing for 
the same resources, both inside and outside the agricultural sector. 
Supplies of C-A oranges are larger than they would be without 
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orders--consumers of processed an products gain, producers of 
processing oranges in other regions of the country lose. The orders 
extend the C-A orange shipping season--probable gainers include early 
and late season C-A orange consumers and packinghouse employees 
and support industries, while likely losers are producers of oranges 
outside California and Arizona and producers of competing fruits. 


Thor expresses similar views to those just quoted in his doctoral thesis 
cited above (Ex. 39). He concludes (P.K. Thor, An Economic Analysis of the 
Marketing Order for the California-Arizona Orange Industry (1980) (Ex. 39, p. 
294)): 

A net assessment of the orders would prove extremely difficult. 

Most of the effects of the marketing orders involve trade-offs between 

producers and consumers. Industry overproduction relative to perfect 

competition seems to be largely diverted by the prorate controls to the 
rocessing sector. Termination of the orders would result in reductions 

in acreage. However, it should also be noted that the most frequent 

alternative resource (land) use has been for urban expansion which 

permanently claims valuable agricultural resources. 


Similar views to those expressed by Thor and Jesse (Ex. 39, 40) are set 
forth in USDA, A Review of Federal Marketing Orders for Fruits, Vegetables, 
and Specialty Crops: Economic Efficiency and Welfare Implications (1981). 
This 1981 USDA review was a consequence of the President’s Task Force on 
Regulatory Relief, headed by Vice President George Bush (Ex. 41, p. 5; see 
Findings 5, 6). This review states (Ex. 41, pp. 4, 60-61, 68, 103, 110-11, 120)*: 


Terminating Federal marketing orders would temporarily reduce 
incomes for many growers; some would go out of business; incomes of 
those who remain would likely return to about the same levels as with 
orders in 3 to 10 years. Consumers’ prices for some of the products 
covered by orders would also be temporarily lowered by terminating 
orders. In the long run, prices for any given commodity could be either 
higher or lower than under marketing orders, depending upon whether 
the losses from order-imposed wiealiocdhen of resources outweigh the 
gains from stabilization attained through the order... . 


... As noted earlier, marketing orders impose various constraints 
on the workings of a “free” market to achieve orderly marketing 
objectives--chiefly, elevating and stabilizing producer revenue. .. . 


There are obvious costs of resource misallocation associated with 
these three citrus orders [navel oranges, valencia oranges, and lemons]. 
Moreover, for any given season, prices in the primary markets and 
grower returns are elevated relative to what they would be without the 
orders. The question of what prices would be in the long run without 


SPage 4 of Exhibit 41 is page ii in the original document, and the other pages cited from 
Exhibit 41 are 12 page numbers larger than in the original doc:ment. 
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orders is more problematic. Orchard disinvestment would likely follow 
order termination, caused both by lower prices and greater price risk. 
Processing sales would decline, but the ultimate levels of fresh market 
sales and consumer prices for fresh fruit would depend on producer 
tradeoffs between expected prices and price risk. If price uncertainty 
were substantially increased by order termination, fresh prices could 
increase; otherwise fresh prices would likely decline. 


. . . Excess resources are being used in the production of 
California-Arizona navel oranges, valencia oranges, and lemons, and 
possibly, filberts and walnuts. Order-mandated allocation to secondary 
— for these commodities is larger than would occur without 
orders. ... 


; However, sudden termination of the orders could have 
disruptive short-term effects, depending on the timing of the decision 
and associated industry decision lead times. Many growers and 
handlers have made plans assuming the orders would continue in 
a their present form. Some would suffer losses in the 
values of their assets if the orders were terminated. The short-term 
effects of order termination deserve special attention. 


Quantity Controls - The ae benefit of terminating Federal 


marketing orders would be reduced resource misallocation in the lon, 
run in some commodities which have mandatory quantity controls. 21 
A likely loss would result from the increased cost of dealing with higher 


21/ The long run refers, technically, to the amount of time required 
for producers to make complete adjustment to perceived permanent 
changes in the level and variability of expected returns. For perennial 
crops, requiring a large investment in specialized assets, the 
adjustments would require about 7-10 years. For annual crops, the 
adjustment period would be considerably shorter, probably 2-3 years. 


price and income risk. The returns to growers for their management 
and labor would probably be about the same in the long run after a 
period of adjustment. Impacts on product prices, land values, and 
consumers’ welfare would depend upon the size of the gains from 
improved resource allocation compared to the losses due to increased 
instability. 


Where price discrimination sen in marketing orders have 
encouraged overinvestment and overproduction, short-term prices 
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would fall below long-term efficient prices. The resulting 
disinvestment, e.g., abandoned orchards and tree pulling, would lead to 
a more efficient sector in the long term. But there would be severe 
financial pressures on some producers during the transition. The ability 
to survive this period would depend as much upon the producer’s 
balance sheet as upon his or her efficiency. For example, a producer 
who entered the sector very recently with the aid of large amounts of 
borrowed capital might fail, even if more efficient than a long-term 
producer who has built up substantial equity which can be drawn upon 
during cash flow problems. 


In the long run, producers would be able to disinvest (e.g., shift land 
into other crops) with termination of restrictive price discrimination 
controls. As a result of disinvestment, production would fall and prices 
would rise -- reaching a level consistent with normal rates of return to 
inputs. Whether the ultimate level would fall short of or exceed 
producer prices with market discrimination depends on response to 
risk. Incomes of producers in these more distant years, ignoring 
accumulated losses over the short term, would be similar to their 
current incomes since their resources would be yielding normal rates 
of return at the margin. Total revenues to the industry, however, would 
likely have declined. 


The foregoing economic analyses (Ex. 38-41), which represent the 
mainstream of economic viewpoint, show conclusively that the Secretary’s 
determinations made each year, that volume regulations would tend to 


effectuate the declared policy of the Act, were not arbitrary, capricious, or an 
abuse of discretion with respect to each year in which the determinations were 
made. 

Indeed, if the Secretary were to determine that the order no longer tends 
to effectuate the declared policy of the Act, and terminated the order under 
7 U.S.C. § 608c(16)(A), such a determination and action might well be 
arbitrary, capricious, and an abuse of discretion. After all, the essential 
purpose of the marketing order is to benefit producers (see note 31)--not to 
insure the most efficient use of land from the standpoint of the national public 
interest. 

The principal argument in favor of terminating the California-Arizona 
navel orange order is that the higher (and more stable) producer prices and 
more orderly marketing conditions caused each year by prorate regulation 
under the order lead to overproduction of navel oranges and resource 
misallocation. There is strong support for the economic viewpoint that if the 
orange orders were terminated, there would be a bloodbath lasting up to 10 
years, in which 2,100 to 7,000 orange growers (navel and Valencia) were 
forced out of production, reducing the present orange acreage by 
approximately 40,000 to 50,000 acres, after which the remaining producers 
would likely be as well off as under the present marketing order programs. 

However, there is a serious question as to whether the Secretary could 
validly put producers through such oppressive circumstances, for a period 
lasting up to 10 years, or longer, in order to accomplish the purpose of having 
land (and fertilizer, etc.) utilized in the most efficient manner from a national 
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viewpoint, with the hope that after the bloodbath, the remaining producers 
would be about as well off as they were under the order. If the efficient use 
of land and other resources is to be the goal, rather than the immediate best 
interests of producers, it would seem that such a policy should be determined 
by Congress--not by the Secretary of Agriculture, whose statutory duty is to 
protect the interests of producers. 

In the Food Security Act of 1985 (Pub. L. No. 99-198, § 1662(a), 99 Stat. 
1354, 1631 (1985), 7 U.S.C. § 608c(16)(A) (Supp. IV 1986)), Congress made 
it more difficult for the Secretary to terminate marketing orders, by amending 
§ 8c(16)(A) to read as follows (7 U.S.C. § 608c(16)(A) (Supp. IV 1986)): 


(16) Termination of orders and marketing agreements 


A)(i) Except as provided in clause (ii), the Secretary of 
Agriculture shall, whenever he finds that any order issued under this 
section, or any provision thereof, obstructs or does not tend to 
effectuate the pa policy of this chapter, terminate or suspend the 
operation of such order or such provision thereof. 


(ii) The Secretary may not terminate any order issued under this 
section for a commodity for which there is no Federal program 
established to support the price of such commodity unless the Secretary 
gives notice of, and a statement of the reasons relied upon by the 
Secretary for, the proposed termination of such order to the Committee 


on Agriculture, Nutrition, and Forestry of the Senate and the 
Committee on Agriculture of the House of Representatives not later 
than 60 days before the date such order will be terminated. 


In the legislative history of the Food Security Act of 1985, Congress 
restated its support for marketing order programs, and expressed great 
concern about any action by the Secretary to terminate marketing orders, 
stating (H.R. Rep. No. 271, 99th Cong., 1st Sess., pt. 1, at 193, 195-96, 
reprinted in 1985 U.S. Code Cong. & Admin. News 1103, 1297, 1299-1300): 


THE AGRICULTURAL MARKETING AGREEMENT ACT 


The Committee restates its support for marketing orders and 
en as set forth in the Agricultural Marketing Agreement Act 
of 1937 as amended. The Committee supports the authority conferred 
upon the Secretary to establish and maintain orderly marketing 
a for any agricultural commodity enumerated in section 
8c(2).... 


TERMINATION OF MARKETING ORDERS 
On July 1, 1985, Agriculture Marketing Service Administrator 


James C. Handley announced the termination of the Hops Marketin 
Order No. 991 to take effect on December 31, 1985. The reason state 
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for this decision was that "the order failed to implement and even has 
obstructed the purposes of the Agricultural Marketing Agreement Act 
of 1937, as amended." The Committee notes that this unprecedented 
action was taken within months after major reforms approved by the 
Secretary were initiated by the Hops Administrative Committee, 
although adequate time for implementation had not elapsed. 


The Committee reaffirms its support for marketing orders that 
establish and maintain orderly marketing conditions as defined by the 
1954 amendments to the Agricultural Marketing Agreement Act. It 
further recognizes that the termination of the hops marketing order was 
a unilateral decision by the Secretary, without the consent of, or notice, 
to affected industry representatives. Finally, the Committee is aware 
that season average prices for hops meet the declared policy of the Act 
and recommends the continuation of the order. 


The Committee is not only concerned about potential market 
instability and chaos in the hops industry that would result from the 
unanticipated termination of the order. It has serious reservations 
about the potential for this type of broad exercise of authority by the 
Secretary to abruptly terminate any marketing order. The Committee 
believes that marketing order programs provide a tested mechanism of 
self-regulation for industry groups marketing agricultural commodities. 
All regulations approved by the Secretary are negotiated through a 
process of participation and cooperation with industry representatives. 
For almost 50 years, the orderly marketing of fruits, vegetables, nuts, 
and milk has been achieved through this process, and the American 
consumer has benefited by receiving sufficient quantities of quality food 
items at reasonable prices. Termination of an order without the 
approval of, or consultation with, the affected industry strikes the 
Committee as a drastic measure. In the lengthy history of marketing 
orders, this is the first such termination by the Secretary. 


Following the July 1, 1985 announcement of termination of the hops 
marketing order, the Committee approved an amendment to limit the 
authority of the Secretary of Agriculture to terminate marketing orders. 
This amendment requires the Secretary to obtain the support of a 
majority of producers in any industry before he may institute an action 
to terminate an order in effect on or after July 10, 1985. It is the intent 
of the amendment to nullify any terminations announced, but not yet 
in effect on July 10, 1985, or any terminations announced between that 
date and the date of enactment. 


The amendment approved by the Committee does not limit the 
authority of the Secretary to suspend a marketing order in any given 
season with adequate justification, nor does it deny the Secretary 
authority to reject a regulation at any time during a marketing season. 
Rather, the amendment requires the Secretary to obtain approval by a 
majority of affected industry representatives prior to terminating any 
marketing order. 


Petitioners rely on an interoffice memorandum dated February 18, 1982, 
from five persons in the Executive Office of the President, Office of 
Management and Budget (OMB), to three other individuals in OMB, which 
is critical of the use of prorate limitations under various marketing orders, 
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including the California-Arizona navel order. The record does not identify, 
by title, the authors or recipients of the memorandum (see Tr. 1800-05). 
Presumably, it was written by five staff employees to their supervisors. There 
is no indication as to whether the recipients agreed with the views of the 
authors. 

The OMB memorandum expresses the view that the order provisions are 
not effective in promoting the policies of the Act (Ex. 738, pp. 14-28). "While 
marketing orders may have raised prices above competitive levels, the 
evidence suggests that they have not been successful in achieving parity prices" 
(Ex. 738, pp. 14-15). “In addition, the available evidence does not show any 
movement of marketing order prices toward parity over time" (Ex. 738, p. 15). 

The OMB memorandum raises legitimate policy questions with respect to 
whether it is in the national public interest to continue prorate limitations 
under many marketing orders, including the California-Arizona navel orange 
order. The memorandum presents the same arguments discussed above, that 
the regulatory program leads to overproduction and resource misallocation 
(Ex. 39-41). As stated above, I believe that this presents a legitimate question 
to be considered by Congress--not by the Secretary of Agriculture. 

However, the OMB memorandum’s conclusion that the Act does not tend 
to achieve the policy of the Act as to parity is based, I believe, on erroneous 
legal concepts. According to the OMB memorandum, Congress did not 
intend for the Secretary to use marketing orders to raise producer prices 
substantially above what they would be under competitive marketing 
conditions (while not exceeding parity), unless the order continually increased 
producer prices by greater amounts over time. The memorandum states (Ex. 
738, pp. 2-3): 

A. Parity Prices 


farmers by approaching parity prices. “Parity price" is defined as the 
average price for a commodity over the — ten years, adjusted by 
indices of prices received and paid by farmers, based on a 1910-1914 
base otek 7 U.S.C. §1301(a)(1). To approach parity prices, as parity 
is defined by the Act, is not the same as simply to increase prices, even 
for commodities with prices chronically below parity. 


The first declared policy of the Act is to promote the interests of 


Because this definition is keyed to the average price over the preceding 
ten years, a one-time permanent increase in the price of a commodity, 
relative to other commodities, will not in the long run effectuate the 
policy of the Act to approach parity. As the actual price rises, the 
parity price rises as Suppose, for example, that in the absence of 
a marketing order the price of bananas would be less than half the 
parity price. Now assume, holding all other factors constant, that a 
marketing order is instituted for bananas, resulting in a permanent 
doubling of the real price of bananas. For the first ten years after the 
order is instituted, its effect will be to make the price of bananas closer 
to parity (to a lesser degree each year). By the end of ten years, 
however, the parity level for bananas will itself have doubled -- and the 
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price of bananas will be no closer to parity than it was before the order 
was instituted. 2/ 


2/ This assumes that the marketing order affects only the price of 
bananas, and that the price of bananas contributes virtually nothing to 
the agricultural commodities indices. 


Given the definition of "parity" in the Act, only marketing order 
ge that cause real prices to increase continually over time will 

ave the effect of promoting parity prices in the long run. In evaluating 
marketing order provisions in terms of the first policy of the Act, 
therefore, it is not sufficient to inquire whether the effect of the 
provision is to raise prices; it is necessary to inquire whether the 
provision raises prices continually over time. 


To illustrate the OMB parity concept with an example, assume that the 
parity price of bananas was $10, and the producer price of bananas was $4, 
40% of parity. Assume further that a marketing order would result in such 
orderly marketing conditions that the producer price of bananas would be 
raised to $8, or 80% of parity, and remain at that level, with all other 
considerations affecting parity held constant over time. It is the OMB view 
that that marketing order, which would double the producer price of bananas, 
would not tend to effectuate the policy of the Act as to parity since, after 10 
years of the $8 producer price, the parity price for bananas would have 
doubled to $20, and the $8 producer price would be no closer to the new $20 
parity price than the $4 producer price was to the former $10 parity price. 

OMB’s argument is, I believe, as specious as it is clever. The essential 
purpose of the Act is to raise producer prices (see note 31). If a marketing 
order can double producer prices in a particular year, without exceeding 
parity, that is exactly what Congress had in mind when it passed the Act 
(assuming, of course, that total grower returns for the year will thereby be 
increased). Congress did, however, seek to protect the interest of the 
consumer by approaching parity "at as rapid a rate as the Secretary of 
Agriculture deems to be in the public interest and feasible," and "authorizing 
no action . . . which has for its purpose the maintenance of prices to farmers 
above [parity]" (7 U.S.C. § 602(2)). Assuming that the Secretary does not 
increase producer prices too rapidly or too high to conflict with that 
consumer-protection policy, doubling the producer price (while not exceeding 
parity) is exactly what Congress had in mind. 

In the hypothetical banana-order example, if the Secretary were to 
consider terminating the order after 10 years, he would know (under OMB’s 
assumed facts) that the $8 producer price would revert to its original $4 level, 
which would be only 20% of the new $20 parity price ($4 + $20 = .2). 
Accordingly, the Secretary would be compelled to make the finding that the 
order would tend to effectuate the declared policy of the Act as to parity 
since, with the order continued, the producer price would be $8, 40% of the 
$20 parity price, whereas, without the order, the producer price would be only 
$4, 20% of the $20 parity price. 
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The conclusions in the OMB memorandum are also colored by what I 
regard as an erroneous view as to the purpose of the Act. The essential 
purpose of the Act is to raise producer prices (see note 31). The Senate 
Report as to the Act states (S. Rep. No. 1011, 74th Cong., 1st Sess. 1, 3 
(1935)): 

The primary objective set forth in the declaration of policy in the 
Agricultural Adjustment Act is to secure fair exchange value a farm 
products. This objective is, in itself, a worthy one from the standpoint 
of economics and social justice to farmers, and is of real national 
importance in the recovery program. By restoring and sustaining farm 
buyi wer, the Agricultural Adjustment Act can contribute 
effectively to the general recovery of business. 


. The operations of cooperative marketing associations will be 
reenforced by these sections, which will assure the cooperation of 
processors and distributors in programs intended to raise farm prices. 
The marketing agreements and licenses which have been issued and 
entered into pursuant to the Agricultural Adjustment Act have 
contained a great variety of provisions in order to adapt each particular 
program to the peculiar problems and circumstances presented in a 
given area by a particular commodity. The essential purpose of these 
agreements and orders has, however, always been to raise producer 
prices. 


The Ninth Circuit correctly distinguished between "pious platitudes about 
the interests of consumers" and the real purpose of the Act, stating 
(Rasmussen v. Hardin, 461 F.2d 595, 599 (9th Cir.), cert. denied, 409 U.S. 933 
(1972) (emphasis added)): 


Nor can it be said that Congress overlooked consumers, and that 
therefore it did not intend to exclude them from obtaining 
administrative and judicial review of the Secretary’s orders. The Act 
contains some pious platitudes about the interests of consumers. See §§ 
602(2)(3)(4), 608a(1). The primary purpose of the Act, however, is to 
protect the purchasing power of the farmers and the value of agricultural 
assets. (§ 601.) The whole scheme of the Act is to raise the prices of 
agricultural products to, and keep them at, levels fixed by the Secretary, 
and to establish “orderly" marketing of them. Bluntly stated, that 
means, in part, marketing freed to a very large extent from price 
competition. It is arguable that the immediate, and possibly the 
long-run, interests of consumers are contrary to these goals. It 1s not 
surprising that the Acct is full of provisions for agreements between the 
Secretary and producers (§ 608(2), ae or growers (§ 608a(3)), 
processors (§ 608b) and handlers (§ 608 », agreements which are 
exempt from the antitrust laws (§ 608b); for votes by producers (§ 
608c(8)(A), (9)(B), (12), (16)(B), (19)), and processors, (§ 608c(19)); 
for the regulation of processors, associations of producers, and other 


handlers (§ 608c(1)); and for loans, quotas, etc. There are provisions 
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for hearings (§§ 608(5), ee But it is very clear that the whole 
structure of the Act contemplates a cooperative venture between the 
Secretary, the producers, and handlers. Nowhere in the Act can we 
find an express provision for participation by consumers in any 
proceeding. We are convinced that this is no accident. 


The OMB memorandum expressly rejects the "judicial interpretation" as 
to the policy of the Act expressed in Rasmussen, just quoted, as without 
support in the language of the statute and contrary to the Act’s legislative 
history. However, my reading of the Act and its entire legislative history leads 
me to agree with the views set forth in Rasmussen. 

The OMB memorandum also argues that the marketing order does not 
lead to less variability in weekly prices. This conclusion is based on a 
comparison with other commodities that are not subject to prorate provisions, 
but which are subject to grade and size controls. However, during the only 
marketing season in which prorate was not in effect for the entire season 
(1952-53), California-Arizona orange prices (navel and Valencia) were much 
more unstable than during periods of prorate regulation. Specifically, orange 
prices ranged from $1.65 per box more than the season average to $0.40 less 
than the average. In contrast, during the preceding season, 1951-52, with 
partial regulation under the marketing order, the range was only $0.38 per box 
above and below the season average. (Finding 8). 

Furthermore, the OMB conclusion that marketing orders do not stabilize 
prices (at least in the short run) is contrary to the views of the leading experts 
referred to above (Ex. 39-41), who concluded, on the basis of econometric 
models, that California-Arizona navel orange prices were stabilized by the 
marketing order in the short run. They concluded that it would only be after 
the bloodbath, referred to above, i.e., after producers drastically reduced 
production, that prices would approach the stability achieved by the marketing 
order. As stated above, whether producers should be subjected to that 
bloodbath is, I believe, a question for Congress. 

Turning now to a different aspect of support for the reasonableness of the 
Secretary's determinations that the order tends to effectuate the declared 
policy of the Act, there have been only three instances during the 51-year 
period from 1934 through 1985 when volume regulations were not in effect as 
usual. In the first instance, the marketing order was terminated in 1952 
because of a disagreement over prorate equity between the navel and Valencia 
growers (Finding 2). That led to grower returns for the 1952-53 season 
substantially below the level of the three preceding seasons, and unstable 
prices (Finding 8). That was the last (and only) time that producers voted to 
end the marketing program. One year without prorate regulation was enough 
for the navel orange growers! 

In the second instance, the Cost of Living Council, under President Nixon, 
caused an increase in the prorate allotments in 1974 to a level that they did 
not impose any binding restraints for about a 10-week period. Petitioner 
Sequoia’s part owner, Mr. Carl A. Pescosolido, thought that this improved his 
returns, but NOAC reported that it cost growers millions of dollars. (Tr. 
1101-03). 

In the third instance, the Secretary ended all volume regulation for the 
1984-85 season after January 31, 1985, because prices rose substantially above 
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parity (Finding 20). An unsigned, typewritten economic study dated 
September 13, 1985 (Ex. 43), apparently prepared by two economists in 
USDA’s Economic Research Service, Dr. Powers and Dr. Zepp (Tr. 1597-98), 
shows that the 1984-85 price level, at all points in the marketing channel, was 
significantly higher than in previous seasons. However, the study concludes 
that "[t]his is attributable to abnormal 1984/85 market conditions - a 
California-Arizona navel orange crop 32-percent less than the average for the 
preceding five crop years and a three-year continuum of freeze damage to the 
Florida and Texas citrus crops" (Ex. 43, p. 3)--rather than attributable "to the 
prorate suspension" (Ex. 43, p. 7). In other words, with a crop 32% less than 
average, the 1984-85 crop was about the same size as it would be after the 
bloodbath, referred to above, that would occur following deregulation. 

The 1984-85 study also concludes that "[r]esults from statistical analysis of 
average price levels, price variability, and shipment patterns indicate that the 
California navel orange market was no less orderly following the prorate 
suspension than before" (Ex. 43, p. 3; and see id., pp. 9, 12). This is in sharp 
contrast to the 1952-53 experience, discussed above in this section and in 
Finding 8. The 1952-53 experience suggests that, except for the 32% smaller 
than average crop in 1984-85, the variability in prices in 1984-85 would have 
been much greater without prorate than with prorate. 

The final conclusion in the 1984-85 study is meaningless. The study 
concludes that the growers’ "income was larger by an estimated $1.3 to $2.5 
million, less than 1 percent of 1984/85 receipts, under the prorate suspension 
than it would have been under the utilization schedule proposed by the Navel 
Orange Administration Committee" (Ex. 43, p. 3). Specifically, the study 
concludes that growers’ income would have been $2.5 million less under 
NOAC’s realistic weekly shipping schedule than without prorate limitations, 
and $1.3 million less under NOAC’s optimistic weekly shipping schedule than 
without prorate limitations (Ex. 43, p. 25). 

The problem with this aspect of the study is that it is based on NOAC’s 
revised schedules dated January 29, 1985 (Ex. 43, p. 22). However, NOAC’s 
realistic and optimistic schedules are not recommendations by NOAC, or even 
tentative recommendations that will be made in the absence of changed 
circumstances. They are merely estimates of what NOAC will later 
recommend, based on the facts determined by NOAC at the time it makes its 
weekly recommendation to the Secretary. (Finding 10). The figures in 
NOAC’s weekly shipping schedules are rarely, if ever, the same as NOAC’s 
later recommendations to the Secretary (Findings 11-12). In addition, NOAC 
frequently revises its weekly shipping schedules (Finding 13(a)), and there is 
no reason to believe that NOAC would not have issued a revised shipping 
schedule after January 29, 1985, if prorate had not been suspended. For 
example, for the 1979-80 season, NOAC issued revised weekly shipping 


Deputy Assistant Secretary John E. Ford testified that he read and agreed with the ERS 
study (Tr. 1765-67). 


123 





schedules on December 21, 1979, January 8 and 22, 1980, February 5 and 26, 
1980, March 11, 1980, and April 29, 1980 (Ex. 787). 

Moreover, even when NOAC issues a revised weekly shipping schedule, 
the revised schedule varies substantially from the recommendations actually 
made to the Secretary even during the following few weeks after the revised 
schedule is issued (Finding 13(b)-(f)). Hence any comparison between 
expected prices without prorate and expected prices based upon NOAC’s 
weekly shipping schedules (realistic or optimistic) is meaningless. 

Presumably, the authors of the unsigned, typewritten report (Ex. 43) later 
realized the error of making any comparison based on NOAC’s weekly 
shipping schedules. The published report by the same authors (plus one 
additional author) is generally similar to the unpublished report, but the 
comparison with NOAC’s weekly shipping schedules is omitted, and the report 
concludes, on the basis of econometric studies, that suspension of prorate 
during a normal-supply season would lower grower revenue by $12.7 million 
(or $3,159 per grower), a 10% decrease. In a large-supply season, grower 
revenue would be decreased by $20.2 million (or $4,912 per grower), and in 
a small-supply season, grower revenue would be decreased by $1.9 million (or 
$478 per grower). Suspension of prorate would lower consumer per capita 
expenditures for navels by 5¢ in a normal-supply season, 7¢ in a large-supply 
season, and 1e¢ in a small-supply season. Specifically, the published report 
states (N.J. Powers, G.A. Zepp, F.L. Hoff, Assessment of a Marketing Order 
Prorate Suspension: A Study of California-Arizona Navel Oranges, v, 18, 20, 26, 
28-29 (USDA, Econ. Res. Serv., Agric. Econ. Rep. No. 557 (June 1986))): 


In the short run, a season-long suspension of the California-Arizona 

rorate would lead to lower grower prices for fresh navels, increased 
resh navel orange use, little or no change in prices for processing 
navels, decreased processing navel use, oF lower grower returns. The 
within-season effects of a suspension would be greater during 
large-supply seasons than during small-supply seasons. A suspension 
during 1982/83 (a record crop) would have generated an estimated 
$0.49 per box decline in grower-weighted average prices from the $2.97 
actually received that season. Gross receipts would have fallen an 
estimated $20.2 million from the $122 million actual. During the 
normal-supply season (average of 1979/80-1983/84), a suspension 
would have caused an estimated $0.36 per box decline in 
grower-weighted average price and about a $16 million decline in 
grower revenue from the $119 million actual. During the small-supply 
season of 1981/82, a suspension would have resulted in an estimated 
$0.07 per box decline in grower-weighted average prices and a $1.9 
million decline in grower revenue from the $151.5 million actual. 


If changes in grower prices are transmitted through the marketing 

channel to the retail level, both consumer prices and total expenditures 

for navels would decrease with a suspension in the short term. 

Reductions in consumer expenditures from a sone are greater 
-su 


during a large-supply season and less during a small-supply season. Per 
capita expenditures on navels would have declined by at 7 cents in 
the first year of a suspension in the large-supply season, 5 cents in the 
normal-supply season, and 1 cent in the small-supply season. Net 
economic social welfare (a summation of consumer economic gains and 
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grower economic losses) would have been greater by 6 cents per capita 
in the large-supply season, 7 cents per capita in the normal-supply 
season, and 3 cents per capita in the small-supply season. 


In the long run, a continuing suspension would lead to lower navel 
roduction than with a prorate. Fresh navel orange use would probably 
no less with a continuing suspension than with a prorate and prices 
for fresh navels would probably - no greater. A continuing suspension 
would result in less processing use, but probably no change in the 
processing navel price. 


The shortrun (within-season) effects of suspending the prorate would 
be lower fresh navel prices and higher fresh use. 15/ 


15/ The short run is a period too short for navel orange production 
adjustments to occur due to a change in grove investments. Because 
of the high fixed costs of grove investments, the short run for removal 
of navel orange groves may sic from 1 to 20 years. Including the 
gestation period, the short run for expansion is 5-7 years. Shortrun 
effects in this report refer to those occurring within the first season of 
a suspension. 


Processing use would decline, but processing prices would probably not 
change since the California-Arizona navel orange industry is a 
price-taker in the processing market. Grower revenue would fall below 
what it would be with a prorate. Continuation of a suspension would 
probably lead to a reduction in navel acreage below that which would 
exist with a prorate. This section presents estimates of the likely 
within-season effects of a prorate suspension on navel orange prices 
and grower revenue. 


Shortrun Economic Effects of a Suspension 


The within-season effects of a suspension were estimated as the 
difference between the estimated use, price, and grower revenue for the 
representative seasons and actual values for those seasons with a 
prorate in place. 


Normal-Supply Season 


Shortrun effects of a suspension in a normal supply season are: () 
increased fresh use, (3 decreased processing use, (3) decreased fres. 


market prices, and (4) decreased total grower revenue. Fresh use 
increases by an estimated 7,694 carloads to 56,615, a 16-percent 
increase, as more fresh-marketable navels enter the fresh markets 
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(table 11). [Footnote omitted.] Processing use consequently decreases 
to an estimated 12,829 carloads, a 37-percent decline. Total grower 
revenue decreases to an estimated $107 million, a 10-percent decrease 
from about $119 million. Grower revenue from the fresh markets 
decreases to an estimated $112 million, a decrease of about $16 million. 
Because of the negative on-tree returns for products, grower revenue 
losses from products decrease by $3.3 million to an estimated $-5.5 
million. 


rge-Suppl n 


The 1982/83 navel crop, representing the large-supply season, was a 
record crop in California and Arizona. With a suspension, fresh use 
increases by an estimated 9,320 carloads to about 65,189, a 17-percent 
increase (table 12). [Footnote omitted.] Processing use decreases by 
an estimated 9,320 carloads to about 16,835, a 36-percent decrease. 
— grower revenue decreases by $20 million to an estimated $102 
million. 


Small-Supply Season 


Effects of a suspension during a small-supply season are similar to 
those for normal- and large-supply seasons: processing use decreases, 
fresh use increases, and grower prices and gross revenue decrease. The 
magnitude of the effects are smaller during a short-supply season 
because fewer fresh-marketable oranges are diverted from fresh to 
processing use by prorate. 


With a suspension, fresh use increases by an estimated 2,472 carloads, 
a 6-percent increase to 45,861 carloads (table 13). [Footnote omitted.] 
Processing use decreases by an estimated 2,472 carloads, a 23-percent 
decrease, to 8,322 carloads. As a result, total grower revenue decreases 
to an estimated $150 million, a decrease of $1 million. 


Grower and Consumer Welfare Effects 


Of interest when evaluating the effects of a suspension are shortrun 
changes in the economic welfare of growers and consumers. For 
growers this can be defined as adjustments in the economic rent 
associated with fixed factors of production. Economic rent is a 
measure of the returns beyond those minimally needed to retain fixed 
investments in production such as navel groves and land. Change in 
economic rent in the short run with a fixed (that is, perfectly inelastic) 
supply equals change in grower revenues. Shortrun economic rents are 
estimated to decline with a suspension by about $12.7 million in the 
normal-supply season, $20.3 million in the large-supply season, and 
$1.9 million in the small-supply season (table 18). 


... Economic rent per grower would have decreased about $3,159 in 
the normal-supply season, $4,912 in the large-supply season, and $478 
in the small-supply season. 
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Growers would reduce navel orange grove acreage in response to 
decreased shortrun grower returns under a suspension. ngrun 
grower returns dk be no greater and perhaps less than with the 
prorate. Grower weighted average price would be no greater with a 
continuation of the suspension than with a prorate, and may be less.” 


For the foregoing reasons, the Secretary's determinations that volume 
regulation would tend to effectuate the declared policy of the Act were not 
arbitrary, capricious, or an abuse of discretion.* 


IV. The Noti n mment and Del Effective Date R 


meni 
of the Administrative Procedure Act Are Not Applicable to NOAC’s 
Annual Marketing Policies, the Secretary’s Annual Position Papers, or 
the Secretary's Weekly Volume Regulations. 


Prior to the 1985-86 marketing season, which is subsequent to the time 
period involved in this case, the Department never published, for notice and 
opportunity to comment, NOAC’s annual marketing policies or the 
Department’s annual position papers (Finding 16(c)). The first published 
invitation to interested persons for submission of written comments on an 
annual marketing policy was extended on September 27, 1985, for the 1985-86 
season (Finding 16(c)), in which it is stated (50 Fed. Reg. 39,132 (1985)): 


Publication of this summary of the marketing policy does not create 
any legal obligations or rights, either substantive or procedural. 


Petitioners object to the Judicial Officer's reliance on the published report (Opposition 
to Judicial Notice filed December 4, 1987), but authoritative publications are frequently cited 
by courts in support of their decisions. See, e.g, Roe v. Wade, 410 U.S. 113, 130-35 nn. 8-26, 
148-50 nn. 43-45, 160-61 nn. 56-62 (1973); Brown v. Board of Education of Topeka, 347 U.S. 
483, 489 n. 4, 494 n. 11 (1954); Parker v. Brown, 317 U.S. 341, 363 (1943); Colonial Airlines, 
Inc. v. Janas, 202 F.2d 914, 919 n. 1 (2d Cir. 1953); United States v. Rice, 176 F.2d 373, 374 n. 3 
(3d Cir. 1949). Furthermore, the views expressed in the published report are the same as those 
expressed in other reports, received in evidence in this proceeding, discussed above. 

(Initial Decision at 78): 


38, . ae in : 

Al p Bes 34B"S eo ae Rice SE eocge te és ne. and Exeter Orange 
Co., assert that a report by Agribusiness Associates, Inc. (Ex. 772) was erroneously 
excluded from evidence. Review of the report showed it to be a broad based study 
of the organic structure of Marketing Order 907 and was the type of economic evidence 
that is properly received in a promulgation hearing and not in a 15(A) proceeding. 
Petitioners continue to argue that the report should be received because it 
demonstrates how volume limitations damaged Petitioners. Inasmuch as other evidence 
was received showing Petitioners’ damages and which resulted in appropriate findings 
to that effect, the report is, at best, cumulative and, at worst, an attempt to introduce 
by the back door, a variety of issues that we may not properly consider. 
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No invitation for public comment was ever contained in any of the weekly 
regulations, published in the Federal Register, imposing prorated volume 
restrictions. The regulations were usually published in the Federal Register 
on Friday of each week, the same day they were effective. (Findings 18-19, 


26(b)). 
The Administrative Procedure Act (APA) provides (5 U.S.C. §§ 551(4), 


(5), 553(b)-(d)): 
§ 551. Definitions 


(4) "rule" means the whole or a part of an agency statement of 
eneral or particular applicability and future effect designed to 
implement, interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an agency and 
includes the —- or prescription for the future of rates, wages, 
—— or financial structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances therefor or of valuations, 
costs, or accounting, or practices bearing on any of the foregoing; 


(5) “rule making” means agency process for formulating, amending, 
or repealing a rule; 


§ 553. Rule making. 


(b) General notice of proposed rule making shall be published in 
the Federal Register, unless persons subject thereto are named and 
either personally served or otherwise have actual notice thereof in 
accordance with law. The notice shall include-- 


(1) astatement of the time, place, and nature of public rule 
making proceedings; 


(2) reference to the legal authority under which the rule is 
proposed; and 


(3) either the terms or substance of the proposed rule or a 
description of the subjects and issues involved. 


Except when notice or hearing is required by statute, this subsection 
does not apply-- 


(A) to interpretative rules, general statements of policy, or 
rules of agency organization, procedure, or practice; or 


(B) when the agency for good cause finds (and incorporates 
the finding and a brief statement of reasons therefor in the rules 
issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public interest. 
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(c) After notice required by this section, the agency shall give 
interested persons an opportunity to participate in the rule sali 
through submission of written data, views, or arguments with or without 
opportunity for oral presentation. After consideration of the relevant 
matter presented, the agency shall incorporate in the rules adopted a 
concise —— statement of their basis and ye se. When rules are 
required by statute to be made on the record after opportunity for an 
agency hearing, sections 556 and 557 of this title apply instead of this 
subsection. 


(d) The required publication or service of a substantive rule shall 
be made not less than 30 days before its effective date, except-- 


(1) a substantive rule which grants or recognizes an 
exemption or relieves a restriction; 


(2) interpretative rules and statements of policy; or 


(3) as otherwise provided by the agency for good cause 
found and published with the rule. 


Petitioners contend, and the ALJ held (Initial Decision at 48, 60-69), that 
the prorated flow-to-market restrictions imposed under Marketing Order 907 
upon petitioners’ handling of California-Arizona navel oranges during the 
1979-80 season through the 1984-85 season were not in accordance with law 


because the Department failed to provide petitioners with advance notice and 
opportunity to comment upon NOAC’s annual marketing policies, the 
Secretary’s annual position papers, and the weekly volume regulations, as they 
believe is required by the APA.” The ALJ held (Initial Decision at 68-69): 


The proper course for the Department to have followed, would have 
been to obtain NOAC’s marketing policy recommendations for the 
marketing year sufficiently in advance of its commencement to allow 
them to be published with an invitation for comments, in compliance 
with the APA’s notice-and-comment requirements. 23/ Upon receipt 


23/ Though we defer to the officials who administer marketin 
orders on questions of social or economic policy, it is within our speci 
province to interpret departmental compliance with the law in general 
and the APA in particular, and these comments are included for future 
guidance. 


*The ALJ did not refer to petitioners’ additional argument that the 30-day delayed 
effective date provisions were violated. 
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of all comments, responsible Department decisionmakers would have 
then been obliged to review, analyze and evaluate NOAC’s 
recommendations in light of the comments; and to next publish a 
“position paper" stating the policy it intended to follow during the 
coming season with its reasons for so deciding, and explaining the bases 
of its acceptance, rejection or modification of NOAC’s 
recommendations and the individual comments received. If USDA, 
after this process, still decided to implement prorated volume 
restrictions during the coming season, it would have also been obliged 
to publish as part of its "position paper,” a weekly schedule of the 
volume restrictions, that would apply in each district, explaining on the 
basis of its best judgment, how equity of marketing opportunity would 
be achieved iecnan the production area. 


Once that was done, weekly implementing regulations could 
thereafter be issued on an expedited basis as permitted by the APA, as 
long as the specific regulation was faithful to the published schedule, 
or the scheduled restrictions were equitably relieved for all handlers 
throughout the production area. If there was a deviation from the 
schedule so as to otherwise change the restrictions on handlers in a 
district, in comparison with the schedule, or in comparison with the 
resulting restrictions on handlers in other districts, interested persons 
would again need to be afforded a_ notice-and-comment 
opportunity. 24/ All resulting comments would have to be considered 


24/ It is to be noted that the marketing order contains various 
provisions for overshipments (7 C.F.R. 907.55), undershipments (7 
C.F.R. 907.56) and allotment loans (7 C.F.R. 907.57) to offset problems 


resulting from inabilities to conform with assigned prorate allotments. 
These provisions would soften the impact of allowing less than thirty 
days for comments through the use of interim rules or some other 
exercise of the "good cause" exception for emergencies that permits 
meaningful consideration to be given all comments. 


and analyzed to explain why the various recommendations or comments 
were accepted, rejected or modified, and to clarify anew the way in 
which equity of marketing opportunity for all handlers throughout the 
production area, was being maintained. 


The ALJ’s decision would, in effect, require the Secretary to publish, for 
notice and opportunity to comment, not only NOAC’s annual marketing 
policies and the Secretary’s annual position papers, but, also, every (or almost 
every) weekly volume regulation, since the weekly volume regulations 
published by the Secretary are rarely, if ever, the same as the schedules set 
forth in NOAC’s annual marketing policies (Findings 11-13). 


“| have found no instance where the weekly volume regulation fixed by the Secretary is 
identical to NOAC’s weekly shipping schedules set forth in its annual marketing policies, and 
I have found only a few occasions during the 10-year period for which the record contains data 
where the published regulation for a particular week is identical to the revised shipping 
schedule. 
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For the reasons set forth below, NOAC’s annual marketing policies and 
the Secretary’s annual position papers are not "rules" or "rule making," as 
defined in the APA; and if they were, they would be "general statements of 
policy" exempt from the notice and comment provisions.” In addition, the 
Secretary properly determined that it is impractical and contrary to the public 
interest to give preliminary notice and engage in public rulemaking with 
respect to the weekly volume regulations because of insufficient time between 
the date when information became available upon which each regulation is 
based and the effective date necessary to effectuate the declared policy of the 
Act (Finding 26(a)). 

First, with respect to NOAC’s annual marketing policies and the 
Secretary’s annual position papers (formerly known as Impact Statements or 
Impact Assessments), they are not rules, or rulemaking, but, rather, they are 
merely indications that rulemaking will take place, beginning in a few weeks, 
just as it has occurred each year since January of 1934, except for the 1952-53 
season when an orange order was not in effect (Findings 2, 8). 

Specifically, by the relevant time period involved in this case, weekly 
volume regulations had been issued every year for the last 40 or 50 years 
(except for the 1952-53 season when the order was not in effect), and weekly 
volume regulations are contemplated by the marketing order, which was 
issued after formal rulemaking, in compliance with all of the formal 
rulemaking requirements of the APA. Hence the mere fact that the Secretary 
announced in advance of each marketing season that weekly rulemaking would 
again take place during the years involved in this case was not, in and of itself, 
an agency statement constituting a "rule" or "rule making." The "rule making" 
had already occurred, originally in 1934, and more recently in 1953 (Finding 
2). 

As explained in the preceding section (§ III), the Secretary’s unchallenged 
1953 findings of fact, made as a result of formal rulemaking, explain why 
weekly volume regulations under the marketing order effectuate the declared 
policy of the Act. Hence, to the extent NOAC’s annual marketing policies 
and the Secretary’s annual position papers merely announce that weekly 
volume regulations will be issued, the Secretary was not, at that time, 
implementing or prescribing law or policy. He was merely stating that our 
general policy has been (for the last 40 or 50 years), and still is, that weekly 
volume regulations will be issued, beginning in a few weeks, to effectuate the 
declared policy of the Act. 

If the Secretary were to find that volume limitation regulations do not tend 
to effectuate the declared policy of the Act (other than during a period when 
prices are temporarily above parity, which could lead to a suspension of the 


“ISome authorities discuss whether an agency action is a general statement of policy, as 
distinguished from a rule, while others take the approach followed here, i.e., they do not 
consider whether the action is a general statement of policy exempt from the notice and 
comment rulemaking requirements until they first determine that the action comes within the 
definition of a rule. 
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operation of the order (7 U.S.C. § 602(2), (5)),” the Secretary would be 
required to terminate the order (7 U.S.C. § 16(A)), which would be 
rulemaking (5 U.S.C. § 551(5)), subject to the notice and comment 
requirements of the APA (5 U.S.C. § 553(b)-(c)). (In fact, in 1983, when the 
Secretary decided to consider a proposal to terminate the prorate provisions 
of the order, the Secretary engaged in formal rulemaking, rather than 
informal, notice-and-comment rulemaking (Finding 8)). But when the 
Secretary merely announces that he is going to continue in effect the same 
policy previously established in 1953, as a result of formal rulemaking, that 
continuance of policy is not rulemaking. 

Furthermore, the data and schedules set forth in NOAC’s annual 
marketing policies and the Secretary’s annual position papers are not "rules" 
or “rule making." The annual marketing policies and position papers clearly 
state that the figures are merely estimates of what NOAC will later 
recommend, a few days before each volume regulation is issued (Finding 10). 
(Also, the Secretary may disagree with NOAC’s actual recommendations, 
when they are made (Finding 20)). 

In practice, NOAC’s annual marketing policy estimates are not particularly 
accurate. For example, during the period from 1978-79 through 1983-84, 
NOAC’s "realistic" estimates as to the total domestic fresh shipments to be 
made each season were accurate for only one season, 1980-81. For the other 
seasons, the estimates were inaccurate, with the errors ranging from 3,601 cars 
to 8,517 cars. The "realistic" estimates were inaccurate during the six seasons 
by 12.9%, 9.9%, .3%, 12.9%, 19.6%, and 22.8%. (Finding 12(c)). 

Similarly, NOAC’s weekly shipping schedules set forth in its annual 
marketing policies vary drastically from its later recommendations, which are 
reflected in the Secretary’s volume regulations later issued. For example, for 
the 1983-84 marketing season, District 1’s actual volume regulation began 5 
weeks later than anticipated in NOAC’s weekly shipping schedule, and ended 
7 weeks earlier than anticipated in the weekly shipping schedule. NOAC’s 
weekly shipping schedule for District 1 for the week ending January 26, 1984, 
shows 1,325 cars, whereas NOAC’s actual recommendation, and the 
Secretary’s actual volume regulation for that week, was 2,000 cars, a difference 
of 675 cars, or a 51% error in the estimate (675 + 1,325 = .509). (Finding 
11(b)). Numerous other large errors appear in that year, and in every other 
year (Findings 11(b)-(e), 12(a), (b)). 

Furthermore, even when NOAC issues revised "realistic" schedules, the 
actual volume regulations issued even in the following few weeks vary 
significantly from NOAC’s revised schedules (Finding 13). In short, NOAC’s 
weekly schedules set forth in its annual marketing policies provided a "helpful 
planning guide" (Finding 10) that was better than nothing--but that is all that 
it was better than! NOAC expressly stated that the schedules "should not be 
construed to reflect the actual amount of allotment that will be recommended 


“When prices rose above parity in 1985, the Secretary terminated volume regulation after 
January 31, 1985, notwithstanding NOAC’s recommendations to continue volume regulation 
(Finding 20), and notwithstanding the statements in the Secretary’s Position Paper that “the 
1984-85 season average grower returns are expected to remain below the equivalent parity 
level,” and prorate limitations would be in effect for that season (Ex. 694, pp. 4, 6). 
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each week to the Secretary, as that amount will be determined from 
evaluation of prospective crop and marketing conditions for the week being 
considered by the Committee" (Finding 10). 

Moreover, it really makes no difference (except as a planning guide to the 
industry) how far off the mark NOAC’s determination of the equity factor 
(i.e., the percentage of oranges for which NOAC determines there will be 
equitable marketing opportunity in the fresh domestic market) happens to be. 
The equity factor, which is identical for each district (7 C.F.R. § 907.110(a)), 
merely establishes the number of cars that will be set forth on each district’s 
weekly shipping schedule, based on the desires of the growers and handlers 
in each district as to how they would like to schedule their share of the 
oranges for which there will be equitable marketing opportunity in the 
domestic fresh market during that season (see Finding 9(a); and the section 
preceding the findings of fact headed "The Regulatory Program Illustrated"). 

Although the weekly shipping schedule is utilized to divide the total 
recommended volume regulation between districts that are regulated (see 
"The Regulatory Program Illustrated"), if the equity factor is set too high 
(thereby causing too many cars to be placed on each district’s weekly shipping 
schedule), it will be too high for each district, in the same proportionate 
amount; and if it is set too low (thereby causing too few cars to be placed on 
each district’s weekly shipping schedule), it will be too low for each district, 
in the same proportionate amount. 

In other words, considering just Districts 1 and 2, it would make no 
difference whatever whether the weekly shipping schedule for a particular 
week showed 1,000 cars for District 1 and 100 cars for District 2 or 500 cars 
for District 1 and 50 cars for District 2. In either case, District 2 would 
receive 10% of the allotment received by District 1. In fact, the revised 
weekly shipping schedules issued by NOAC usually do not show the number 
of cars on each district’s weekly shipping schedule but, rather, merely show 
the percentage of each district’s allocation (see, e.g., Ex. 782, Dec. 21, 1984; 
Ex. 783, Feb. 14, 1984; Ex. 784, Nov. 30, 1982, Dec. 28, 1982; Ex. 785, Nov. 17, 
1981, Dec. 22, 1981, Jan. 19, 1982, Feb. 9, 1982; Ex. 786, Jan. 13, 1981, 
Feb. 17, 1981, Mar. 17, 1981; Ex. 787, Dec. 21, 1979, Jan. 8 and 22, 1980, 
Feb. 5 and 26, 1980, Mar. 11, 1980, Apr. 29, 1980; Ex. 788, Jan. 11, 1979, 
Feb. 13, 1979, Apr. 17, 1979). For example, NOAC’s revised weekly shipping 
schedule issued December 22, 1981, shows, for the week ending January 21, 
1982, 90% for District 1, 7% for District 2, 1% for District 3, and 2% for 
District 4. The revised "realistic" weekly shipping schedule for that date shows 
1,250 cars. (Ex. 785, Handler Schedule No. 2, issued Dec. 22, 1981). 


“The volume regulations actually issued by the Secretary for that week totalled 1,850 cars 
(Ex. 8, p. 14), or 48% larger than the revised "realistic" estimate just issued. District 2’s actual 
allotment for the week was 130 cars (Ex. 8, p. 14), or 7% of the total (which was its 
proportionate share based on the revised weekly shipping schedule). However, no volume 
regulation was fixed for District 3, which shipped 38 cars that week, or District 4, which shipped 
31 cars. District 1 received an allotment of 1,720 cars (Ex. 8, p. 14), or 93% of the total (which 
was its 90% proportionate share, plus the proportionate shares of Districts 3 and 4). 
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Once it is understood that (except as an aid for industry planning 
purposes) (i) it makes no difference whatever whether the equity factor 
determined by NOAC, which governs the number of cars set forth on each 
district’s weekly shipping schedule, is properly determined (since if it is too 
high or too low for one district, it is too high or too low for every other 
district, in the same proportionate amount), (ii) it makes no difference 
whatever in allocating allotments between districts whether the total number 
of cars set forth on each district’s weekly shipping schedule is too high or too 
low (because the equity factor was set too high or too low), because each 
district’s total weekly shipping schedule will be too high or too low by the 
identical proportionate amount, and (iii) NOAC’s "realistic" shipment 
schedules are not recommendations, but are merely estimates of what NOAC 
will later recommend, which estimates are rarely, if ever, identical to the 
volume regulations later recommended by NOAC to the Secretary (and are 
not even particularly accurate estimates), there is no basis whatever for 
regarding NOAC’s annual marketing policies or the Secretary's annual 
position papers as "rules" or "rule making." 

The ALJ relies (Initial Decision at 62-63) on Walter Holm & Co. v. Hardin, 
449 F.2d 1009, 1016 (D.C. Cir. 1971). But that case is not helpful in 
determining the issues here because, in Holm, the Department conceded that 
a tomato regulation imposing size restrictions on tomatoes shipped during the 
year, that was applicable to imports as well as to tomatoes grown in Florida, 
was “controlled by the provisions of the Administrative Procedure Act relating 
to rulemaking, 5 U.S.C. § 553” (449 F.2d at 1014). 

Similarly, Jean v. Nelson, 711 F.2d 1455 (11th Cir. 1983), cited by the ALJ 
(Initial Decision at 63-64), is not persuasive since the APA procedural issue 
was dismissed as moot by the court’s en banc opinion, Jean v. Nelson, 727 
F.2d 957, 962 (11th Cir. 1984), aff'd, 105 S. Ct. 2992 (1985), and under the 
Circuit Court’s rules of practice, the rehearing en banc vacated the panel 
opinion (105 S. Ct. at 2996). However, the original panel decision in Jean v. 
Nelson is discussed immediately below, not only because it was cited by the 
ALJ, but also since it might be regarded by other courts as persuasive, even 
though it was vacated as moot. 

The original panel decision in Jean v. Nelson has, perhaps, misinterpreted 
several authorities, and may have arrived at the erroneous conclusion that all 
administrative action is either an "order" arrived at by “adjudication” or a "rule" 
arrived at by "rulemaking" (711 F.2d at 1475), both of which are governed by 
the APA. Begrudgingly, the court concedes that there is a third form of 
administrative activity, i.c., the investigative function, that is not covered by 
the APA. The court states (711 F.2d at 1475): 


The APA establishes procedures governing the conduct of 
administrative agencies. The structural approach of the APA is to 
divide all the world of administrative action into two categories; an 
agency either issues an “order” by “adjudication” or a "rule" by 
“rulemaking.” Guardian Federal, supra, 589 F.2d at 663; Indenendent 
Bankers Association of Georgia v. Boazd of Governors of the Federal 
Reserve System, 516 F.2d 1206, 1215 & n. 25 (D.C. Cir. 1975); see U.S. 
Dept. of Justice, Attorney General’s Manual on the Administrative 
Procedure Act 12-13 (1947) [hereinafter “Attorney General’s Manual"] 
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oes forth distinction between rulemaking and adjudication; 
efinition of adjudication largely residual one based on rulemakin 

definition); id. at 126 (Appendix to Attorney General’s Statement 

(basic scheme of APA is to classify all administrative proceedings into 
two categories, rulemaking and adjudication). 13/ See generally 
Schwartz, Administrative Law 143 (1976) (APA based on Sonlatanaied 
dichotomy between rulemaking and adjudication). 14/ 


13/ "The courts have given deference to the interpretations of the 
Attorney General’s Manual because of the role played by the 
Department of Justice in drafting the legislation.’ Vermont Yankee 
Nuclear Power Corp. v. Natural Resources ae Council, Inc., 435 
US. 519, 546, 98 S. Ct. 1197, 1213, 55 L.Ed.2d 460 (1978)." Guardian 
Federal, 589 F.2d at 664 n. 21. 


14/ Recent cases acknowledge a third form of administrative 
activity--the investigative function--that is not covered by the APA. See, 
e.g., Guardian Federal, 589 F.2d at 663, and cases cited therein, id. at 
n. 12. Even assuming the validity of the distinction, however, it is 
limited to administrative functions non-regulatory in manner and would 
not encompass the issues in this case, which are squarely within the 
regulatory realm of the INS. 


Given the dichotomous structure of the APA, the Administration’s 
new policy must be a rule or an order. The district court applied the 
definition of a rule set forth in § 551(4) and found that the policy 
change fell squarely within that definition. We agree an announcement 
that INS will universally enforce a detention policy while limiting parole 
is “an agency statement of general . . . applicability and future effect 
designed to implement, interpret, or prescribe law or policy .. .,” in 
other words, a rule. 


If the court in Jean v. Nelson meant to say that all administrative action is 
either "adjudication," “rulemaking,” or "the investigative function," the 
authorities cited by the court do not support that erroneous proposition. The 
authorities support only the view that all administrative proceedings, i.e., all 
administrative actions subject to (or under) the APA, are either rulemaking 
or adjudication. But there is a great deal of administrative action other than 
the investigative function that is not an administrative proceeding subject to the 
APA, i.e., it is neither rulemaking nor adjudication. 

It is stated in Schwartz, Administrative Law 146 (2d ed. 1984) (emphasis 
added), the earlier edition of which is cited in Jean v. Nelson: 


Administrative action under the Federal Administration Procedure Act 
is either rulemaking or adjudication (footnote omitted). The APA is 
thus based upon the fundamental rulemaking- adjudication dichotomy 
(footnote omitted) that governs administrative law itself. 





Schwartz does not say that all administrative action is pursuant to (or 
under) the APA--he only states that administrative action under the APA is 
either rulemaking or adjudication. 

Similarly, the Attorney General’s Manual, cited in Jean v. Nelson, states 
that proceedings subject to the APA are based upon a dichotomy between 
rulemaking and adjudication, but it does not state that all administrative action 
is subject to (or under) the APA. The Attorney General’s Manual states (U.S. 
Dep't of Justice, Attorney General’s Manual on the Administrative Procedure Act 
12-15 (1947): 


c.--Distinction Between Rule Making and Adjudication 


The Administrative Procedure Act prescribes radically different 
procedures for rule making and adjudication. Accordingly, the proper 
classification of agency proceedings as rule making or Sipaleuinn is 
of fundamental importance. 


"Rule" and "rule making," and "order" and "adjudication" are defined 
in section 2 as follows: 


Since the definition of adjudication is largely a residual one, i.e., 
“other than rule making but including licensing", it is logical to 
determine first the scope of rule making. The definition of ve is not 
limited to substantive rules, but embraces interpretative, organizational 
and procedural rules as well. 5/ Of particular importance is the fact 


3/ Note that section 4 (apart from 4(d)) is applicable only to 
substantive rules, i.e., rules issued pursuant to statutory authority to 
implement statutory policy, as by fixing rates or defining standards. 


that "rule" includes agency statements not only of general applicability 
but also those of particular applicability applying either to a class or to 
a single person. In either case, they must be of future effect, 
implementing or prescribing future law. Accordingly, the approval of 
a corporate reorganization by the Securities and Exchange Commission, 
the prescription of future rates for a single named utility by the Federal 
Power Commission, and similar agency actions, although applicable 
only to named persons, constitute rule making. H.R. Rep. p. 49, fn. 1 
(Sen. Doc. p. 283). 


As applied to the various proceedings of Federal agencies, the 
definitions of "rule" and "rule making", and "order" and "adjudication" 
leave many questions as to whether particular proceedings are rule 
making or adjudication. For example, the question arises whether 
agency action on certain types of applications is to be deemed rule 
making or licensing (adjudication), in view of the fact that there is 
apparent overlapping between the definition of "rule" in section 2(c) 
and of "license" in section 2(e). Thus, “rule” includes the "approval 
*** for the future * * *", and "license" is defined to jackal "any 
agency permit, certificate, approval * * * or other form of permission." 
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An obvious principle of construction is that agency proceedings 
which fall within one of the specific categories of section 2(c), e.g., 
determining rates for the future, must be regarded as rule making, 
rather than as coming under the general and residual definition of 
adjudication. Furthermore, the listing of specific subjects in section 
2(c) as rule making is not intended to be exclusive. It is illustrative 
only. H.R. Rep. 20 (Sen. Doc. p. 254). Thus, in determining whether 
agency action on a particular type of application is "rule making", the 
purposes of the statute involved and the considerations which the 
agency is required to weigh in granting or withholding its approval will 
be relevant; if the factors governing such approval are the same, for 
example, as the agency would be required to apply in approving a 
recapitalization or reorganization (clearly rule making), this 
circumstance would tend to support the conclusion that agency action 
on such an application is rule making. 


More broadly, the entire Act is based upon a dichotomy between 
rule making and adjudication. Examination of the legislative history of 
the definitions and of the differences in the required procedures for 
rule making and for adjudication discloses highly practical concepts of 
rule making and adjudication. Rule making is agency action which 
regulates the future conduct of either groups of persons or a single 

rson; it is essentially legislative in nature, not only because it operates 
in the future but also because it is primarily concerned with policy 
considerations. The object of the rule making proceeding is the 
implementation or prescription of law or policy for the future, rather 
than the evaluation of a respondent’s past conduct. Typically, the issues 
relate not to the evidentiary facts, as to which the veracity and 
demeanor of witnesses would often be important, but rather to the 
policy-making conclusions to be drawn from the facts. Senate Hearings 
1941) pp. 657, 1298, 1451. Conversely, adjudication is concerned with 
the determination of past and present rights and liabilities. Normally, 
there is involved a decision as to whether past conduct was unlawful, 
so that the proceeding is characterized by an accusatory flavor and may 
result in disciplinary action. Or, it may involve the determination of a 
person’s right to benefits under existing law so that the issues relate to 
whether he is within the established category of persons entitled to such 
benefits. In such proceedings, the issues of fact are often sharply 
controverted. Sen. Rep. p. 39 (Sen. Doc. p. 225); 92 Cong. Rec. 5648 
(Sen. Doc. p. 353). 


Not only were the draftsmen and proponents of the bill aware of 
this realistic distinction between rule making and adjudication, but they 
shaped the entire Act around it. Even in formal rule making 
proceedings subject to sections 7 and 8, the Act leaves the hearing 
officer entirely free to consult with any other member of the agency’s 
staff. In fact, the intermediate decision may be made by the agency 
itself or by a responsible officer other than the hearing officer. This 
reflects the fact that the purpose of the rule making proceeding is to 
determine policy. Policy is not made in Federal agencies by individual 
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hearing examiners; rather it is formulated by the agency heads relying 
heavily upon the expert staffs which have been hired for that purpose. 
And so the Act recognizes that in rule making the intermediate 
decisions will be more useful to the parties in advising them of the real 
issues in the case if such decisions reflect the views of the agency heads 
or of their responsible officers who assist them in determining policy. 
In sharp contrast is the procedure required in cases of adjudication 
subject to section 5(c). There the hearing officer who presides at the 
hearing and observes the witnesses must personally prepare the initial 
or recommended decision required by section 8. Also, in such 
adjudicatory cases, the agency officers who performed investigative or 
prosecuting functions in that or a factually related case may not 
participate in the making of decisions. These requirements reflect the 
characteristics of adjudication discussed above. 


The legislative history of the APA relating to the definition of "agency" 
makes it clear that not all agency action is under the category of 
“adjudication,” “rule making," or "the investigative function." The Senate 
Judiciary Committee Print, June 1945, states, with respect to the definition of 
"agency" (reprinted in S. Doc. No. 248, 79th Cong., 2d Sess. 12-13 (1946)): 


The term "agency" is defined substantially as in the Federal Reports 
Act of 1942. . ., the Federal Register Act . . ., and the Federal Register 
Regulations. . . . It should be noted that the definition of agencies does 
not mean that all acts of such agencies are subject to the procedural 
requirements. The definition of agency is merely a preliminary device 
for inclusion and exclusion. If an agency is subject to the proposal 
under this section, nevertheless it is subject thereto only to the extent 
that acts, rules, or orders are defined and not further excluded in the 
following sections and subsections. 


If, as stated by the original panel decision in Jean v. Nelson (711 F.2d at 
1475), the “structural approach of the APA is to divide all the world of 
administrative action into two categories; an agency either issues an ’order’ by 
’adjudication’ or a ’rule’ by ’rulemaking,” the legislative history would not have 
stated that "an agency is subject to the proposal [i.e., the APA] under this 
section . . . only to the extent that acts, rules, or orders are defined. .. ." All 
agency action, according to the original panel decision in Jean v. Nelson, 
comes within those definitions. 

Based on my experience as Administrator of the Packers and Stockyards 
Administration (P&SA), I am personally aware of the fact that there is a great 
deal of administrative action that is not "rule making," "adjudication" or "the 
investigative function." For example, administrative agencies engage in actions 
to honor veterans on Veterans Day, much (if not all) of which does not fall 
into any of those three categories. 

Even as to informal rulemaking subject to the notice and comment 
provisions of the APA, when I was Administrator of P&SA, a great deal of 
agency activity preceded the publication of the proposed rule in the Federal 
Register for opportunity to comment, and much (if not all) of such 
preliminary activity did not constitute "rule making," "adjudication" or "the 
investigative function." 
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First, the idea for a proposed rule (or an amendment to an existing rule) 
might originate at a weekly staff meeting attended by the Branch Chiefs and 
Division Directors. The idea might lead to memoranda (statements) 
circulated to P&SA field offices seeking their views, precipitating more 
memoranda (statements). 

If the foregoing memoranda (statements) indicated the possible desirability 
of a new rule or amendment, further discussion might ensue at other staff 
meetings, or at a P&SA Area Supervisor’s conference. If the Administrator 
determined that the proposed rule or amendment still had merit, the proposal 
would be discussed by the Administrator (and others) with producer groups, 
including livestock and cattlemen organizations, and with trade organizations 
representing the affected industry members, possibly including an exchange of 
written views (statements). After all of this preliminary agency action had 
occurred, the proposal would be published in the Federal Register, affording 
all interested persons an opportunity to comment. 

None of the memoranda, speeches, or discussions preceding publication of 
the proposal in the Federal Register for opportunity to comment comes within 
the definition of a "rule" or “rule making," or an "order" or "adjudication," or 
involves "the investigative function." Such administrative action is preliminary 
administrative action not subject to (or under) the APA. 

Similarly, NOAC’s annual marketing policies and the Department’s annual 
position papers are not "rules" or "rule making," but are merely preliminary 
administrative action preceding the later weekly volume regulations that would 
be subject to the notice and comment requirements of the APA, unless 
coming within the "good cause" exemption to those requirements. 

There is a distinction between the P&SA action discussed immediately 
above and the navel orange activity discussed immediately above, in that 
notice of proposed rulemaking, with opportunity to comment, was ultimately 
published with respect to the P&SA regulations. But whether or not there is 
later public participation does not change the essential nature of the 
preliminary agency activity preceding the publication of the regulation. The 
weekly volume limitation regulations would be published in the Federal 
Register for notice and comment except for the fact that they come within the 
"good cause" exemption, which is not applicable to P&SA regulations. 
Whether or not the "good cause" exemption applies does not alter the 
essential nature of preliminary agency activity occurring before it is time to 
engage in notice and comment procedure, if it is required.“ 


“Theoretically, the "good cause" exception could apply to some P&SA regulations. For 
example, in 1965, before the Packers and Stockyards Division became a separate administration 
within the Department, the P&S regulations were amended to require market agencies selling 
livestock on commission to keep livestock trust funds in a bank insured by the Federal Deposit 
Insurance Corporation (9 C.F.R. § 201.42(c), 30 Fed. Reg. 15,587 (1965)). I engaged in a great 
deal of preliminary agency activity with respect to that amendment, preceding publication of the 

| for notice and comment, that did not constitute rulemaking. Although it was 
anticipated from the outset that the proposal would ultimately be published for notice and 
comment, if an extreme banking crisis had developed during that period, the rule would likely 
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Assuming, however, for the purposes of argument, that NOAC’s annual 
marketing policies and the Department’s annual position papers are "rules," 
as defined in the APA, they are general statements of policy exempt from the 
notice and comment provisions under 5 U.S.C. § 553(b)(A). 

Admittedly, as was observed in Jean v. Nelson, supra, 711 F.2d at 1480, 
“analyzing a rule within the general statement of policy exception is akin to 
wandering lost in the Serbonian Bog." Professor Kenneth Culp Davis has 
likewise described the confusion as to this matter. 

In Pacific Lighting Service Co. v. FPC, 518 F.2d 718, 719 (9th Cir.), cert. 
denied, 423 U.S. 1000 (1975), the court held that an order by the Federal 
Power Commission (FPC), which set forth nine curtailment priorities to 
provide for reduction of delivery to natural gas users during times of resource 
shortage, was exempt from the APA’s notice and hearing requirements 
because it was "a statement of Commission policy, and not a ’rule”. 

In Pacific Gas & Electric Co. v. FPC, 506 F.2d 33, 37-42 (D.C. Cir. 1974), 
the court considered the same FPC rule just discussed, setting forth 
curtailment priorities to provide for reduction of delivery to natural gas users 
during times of resource shortage. The court reached the same conclusion as 
Pacific Lighting Service Co. v. FPC, supra, holding that the FPC order was a 
general statement of policy since it did not establish a binding norm. The 
court held (506 F.2d at 37-39): 


Professor Davis has described the distinction between substantive 
rules and general statements of policy as a "fuzzy product." [Footnote 
omitted.] Unfortunately the issues in this case compel us to attempt to 
define the fuzzy perimeters of a general statement of policy. 


An administrative agency has available two methods for formulating 
policy that will have the force of law. An agency may establish binding 
policy through rulemaking procedures by which it promulgates 
substantive rules, or through adjudications which constitute binding 
precedents. [Footnote omitted.] A general statement of policy is the 
outcome of neither a rulemaking nor an adjudication; it is neither a 
rule nor a precedent but is merely an announcement to the public of 
the policy which the agency hopes to implement in future rulemakings 
or adjudications. 17/ 


17/ US. Dep’t of Justice, Attorney General’s Manual on the 
Administrative Procedure Act 30 n. 3 (1947); Bonfield, supra note 14, 
at 113-17; Parker, supra note 13, at 598. The Attorney General’s 
Manual, supra, offers the following definition: 


have been published without notice and comment procedure, which would not have changed in 
any way the essential nature (i.e., non-rulemaking) of the preliminary agency activity. 


“SK. Davis, 2 Administrative Law Treatise § 7:5 (2d ed. 1979 and 1982 Supp.). 
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neral ents of policy--statements issued by an agency to 
advise the public prospectively of the manner in which the 
agency proposes to exercise a discretionary power. 


The Attorney General’s Manual is entitled to considerable weight 
because of the very active role that the Attorney General played in the 
formulation and enactment of the APA. 


A general statement of policy, like a press release, presages an 
upcoming rulemaking or announces the course which the agency 
intends to follow in future adjudications. 


As an informational device, the general statement of policy serves 
several beneficial functions. By providing a formal method by which an 
agency can express its views, the general statement of policy encourages 
public dissemination of the agency’s policies prior to their actual 
application in particular situations. Thus the agency’s initial views do 
not remain secret but are disclosed well in advance of their actual 
song ae Additionally, the publication of a general statement of 
policy facilitates long range planning within the regulated industry and 
promotes uniformity in areas of national concern. 


The critical distinction between a substantive rule and a general 
statement of policy is the different practical effect that these two types 
of pronouncements have in subsequent administrative proceedings. . . . 
A properly adopted substantive rule establishes a standard of conduct 
which has the force of law. In subsequent administrative proceedings 
involving a substantive rule, the issues are whether the eielicated facts 
conform to the rule and whether the rule should be waived or applied 
in that particular instance. The underlying policy embodied in the rule 
is not generally subject to challenge before the agency. 


A general statement of policy, on the other hand, does not establish 
a "binding norm." [Footnote omitted.] It is not finally determinative 
of the issues or rights to which it is addressed. The agency cannot 
apply or rely upon a general statement of policy as law because a 
general statement of policy only announces what the agency seeks to 
establish as policy. A policy statement announces the agency’s tentative 
intentions for the future. When the agency applies the policy in a 
particular situation, it must be prepared to support the policy just as if 
the policy statement had never been issued. 19/ An agency cannot 
escape its responsibility to present evidence and reasoning supporting 
its substantive rules by announcing binding precedent in the form of a 
general statement of policy. 


19/ A general statement of policy, however, may not be irrelevant for 
all purposes. For example, a policy statement establishing initial 
guideline prices may have some relevance in determining cost trends. 





FPC v. Sunray DX Oil Co., 391 US. 9, 28-29, 88 S.Ct. 1526, 20 L.Ed.2d 
388 (1968). 


Often the agency’s own characterization of a particular order 
provides some indication of the nature of the announcement. The 
agency's express purpose may be to establish a binding rule of law not 
subject to c a in particular cases. On the other hand the agency 
may intend merely to publish a policy a that is subject to 
complete attack before it is finally applied in future cases. When the 
agency states that in subsequent proceedings it will thoroughly consider 
not only the policy’s applicability to the facts of a given case but also 
the underlying validity of the policy itself, then the agency intends to 
treat the order as a general statement of policy. [Footnote omitted.] 


In Jean v. Nelson, supra, 711 F.2d 1455, 1478-83 (11th Cir. 1983), dismissed 
as moot in part, reversed in part, and remanded, 727 F.2d 957 (11th Cir. 1984) 
(en banc), aff'd, 105 S. Ct. 2992 (1985), the original panel decision of the court 
held that an Immigration and Naturalization Service (INS) rule set forth in 
instructions to field offices did not fall within the exception in the APA for 
“general statements of policy" (5 U.S.C. § 553(b)(A)). The prior INS policy 
was not to detain aliens seeking entry into the United States pending an 
exclusion hearing. The new policy instructed the field offices to detain aliens 
unless they established a prima facie case for admission (711 F.2d at 1468-75). 
The court agreed with Guardian Federal Savings & Loan Ass’n v. Federal 
Savings & Loan Insurance Co., 589 F.2d 658, 666-69 (D.C. Cir. 1978), that an 
overriding factor in determining whether to apply the general statement of 
policy exception is whether the policy establishes a "binding norm" (711 F.2d 
at 1481, n. 21). If it establishes a binding norm, it is not a general statement 
of policy exempt from the APA procedural requirements (711 F.2d at 
1481-83). 

The original panel in Jean v. Nelson disagreed with the district court’s view 
that the INS’s new detention policy could not be a general statement of policy 
because it was being implemented now, rather than in the future, holding (711 
F.2d at 1479): 


Although some cases offer support for "immediacy" as a factor, see 
Pacific Gas & Electric Co. v. Federal Power Commission, 506 F.2d 33, 
38 (D.C. Cir. 1974) (general statement of policy is an announcement 
to public of policy agency hopes to implement in future a ; 
Brown Express, Inc. v. United States, 607 F.2d 695, 701 (Sth Cir. 1979), 
[footnote omitted] we do not believe this is the determinative 
consideration. Nothing in the statutory phrase "general statement of 
policy" requires or even suggests that to fall within the exception the 
policy must take effect in the future. As Professor Davis recognizes, 
it is a general statement of policy to announce: “[o]ur general — 
always has been and still is . . . .". Davis [1982] Supp. § 7.5, p. 169. 19/ 


“Guardian Federal, in turn, was agreeing with Pacific Gas & Elec. Co. v. FPC, supra, 506 
F.2d at 38 (S89 F.2d at 666). 
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19/ As to the immediacy requirement Professor Davis offers the 
following: 


__,+s,+ @ Statement may be one of general policy, even though 
it is limited to past and present policy and says nothing about 
future or prospective policy. 


The trouble stems from the Attorney General’s Manual 
(1947), which in a footnote at page 30 said: ’General statements 
of policy--statements issued by an agency to advise the public 
prospectively of the manner in which the agency proposes to 
exercise a discretionary power.’ That is all the Manual said; it 
did not say that a statement about policy which is general is not 
a general statement of policy if it is not prospective. 


Davis [1982] Supp. § 7:5 at 170. 


The full quotation from Professor Davis, referred to in the body of the 
court’s opinion, is as follows (K. Davis, 1982 Supplement to Administrative Law 
Treatise § 7:9, at 169-70) (emphasis added): 


Secondly, and still more seriously, the idea that a general statement of 
policy operates prospectively or only prospectively is often false. An 
agency may state: "Our general policy always has been and still is that 
motor carriers must have certificates to operate to and from Canadian 
points." That statement surely has to be a general statement of i 
even though it is not prospective, because (1) it is a statement, (2) it is 
general, and (3) it is about policy. Yet it does not operate 
prospectively or only prospectively. Agencies often make general 
statements of present policy, without saying anything about future or 
prospective policy, oa such statements cannot be excluded from the 
term —— statements of policy." Yet a usual occasion for making 
general statements of policy is to notify affected persons that the agency 
is now making a change in policy which may in the future be turned 
into law. A general statement of policy can be a statement of how, in 
Gone, the agency in the future will exercise its discretionary power. 

at the court said in the Pacific Gas and Electric opinion would be 


sound if the word "often" were added: "A policy statement i ften] 


announces the agency’s tentative intentions for the future." 506 F.2d at 
38. But a statement may be one of general policy, even though it is 
limited to past and present policy and says nothing about future or 


prospective policy. 


The original panel in Jean v. Nelson also disagreed with the district court’s 
view that the INS’s new policy could not be a general statement of policy, 
exempt from the APA procedural requirements, if it had a “substantial impact" 
upon incarcerated persons (711 F.2d at 1479-80). The court held (711 F.2d 
at 1480): 





We here conclude that the substantial impact test is insufficient to 
determine whether a rule is a general statement of policy. Policy 
statements often have a substantial impact, the more general, the more 
substantial. As Professor Davis notes, commenting upon the Second 
Circuit decision in Noel v. Chapman, 508 F.2d 1623 2d Cir.), cert. 
denied, 423 US. 824, 96 S. Ct. 37, 46 L.Ed.2d 40 (1975), discussed infra: 


Even if fairness to the aliens in the Noel case may have 
called for § 553 procedure before the INS cone the practice 
of the New York district director to the disadvantage of the 
aliens, still the element of seeming unfairness may stem much 
more from Congress than from the court, for § 553 does exempt 
"general statements of policy" from the procedural requirements 
and thereby authorizes the most crucial policy determinations to 
be made without the procedure of notice and written comments. 


In Noel v. Chapman, 508 F.2d 1023, 1025-31 (2d Cir.), cert. denied, 423 
US. 824 (1975), the court held that INS instructions to all of its district 
directors was a general statement of policy, not subject to the notice and 
comment provisions of the APA. The instructions stated that aliens should 
not routinely be granted extended departure time, but only where compelling 
circumstances warranted relief. The court in Noel relied in part on the 
substantial impact test (508 F.2d at 1030), criticized in Jean v. Nelson, supra, 
and by Professor Davis. In addition, the court stated (id.): 


A distinctive characteristic of the general policy statement was indicated 
by Judge Friendly when he stated in his Holmes Lectures that "one of 
the values of the policy statement [is] the education of agency members 
in the agency’s work." H. Friendly, The Federal Administrative 
Agencies 145-46 (1962) (emphasis added). One scholar has suggested 
that "[iJt may be that general statements of policy’ are rules directed 
primarily at the staff of an agency describing how it will conduct agency 
discretionary functions, while other rules are directed primarily at the 
public in an effort to impose obligations on them." Bonfiel , Some 
Tentative Thoughts on Public Participation in the Making of 
Interpretative Rules and General Statements of Policy under the APA, 
23 Admin. L. Rev. 101, 115 (1970-71). See also Parker, The A.P.A.: 
A oe: Overestimation, 60 Yale LJ. 581, 598 (1951). [Footnote 


omitte 


Petitioners rely on Arlington Oil Mills, Inc. v. Knebel, 543 F.2d 1092 (Sth 
Cir. 1976) (Brief filed by Sequoia Orange Co., Inc., et al., on January 23, 1986, 
at 109), but that case is of no help to petitioners since the court stated that the 
"Secretary’s determination of a price support program is arguably exempt from 
the rulemaking requirements of the APA under 5 U.S.C. § 553(a)(2)," but that 
the "Department of Agriculture has voluntarily agreed to comply with the 
APA in such matters, 36 Fed. Reg. 13804 (July 24, 1971), . . . and concedes 
that it is bound by its regulation and must comply with the APA" (543 F.2d at 
1095 n. 6). 

For the foregoing reasons, if NOAC’s annual marketing policies and the 
Department’s annual position papers would otherwise be subject to the notice 


144 





SEQUOIA ORANGE CO., INC., ET AL 


and comment provisions of the APA, they are exempt as general statements 
of policy. NOAC’s "realistic" weekly shipping schedules do not establish a 
binding norm. They are merely estimates of what NOAC will later 
recommend to the Secretary a few days before each volume regulation is 
issued. Similarly, NOAC’s determination of the equity factor does not 
establish a binding norm, but merely determines how many cars will be placed 
on each district’s weekly shipping schedule. Whether that amount is set too 
high or too low makes no difference whatever, from a regulatory viewpoint, 
since if it is set too high or too low for one district, it is set too high or too 
low for every other district, in the same proportionate amount. 

Finally, to the extent that the marketing policies and position papers parrot 
the finding that weekly volume regulation will tend to effectuate the declared 
policies of the Act, that finding was originally made in 1953 as a result of 
formal rulemaking, and petitioners do not challenge the evidentiary support 
for the Secretary’s 1953 findings of fact to that effect. 

In short, the annual marketing policies and position papers do no more 
than announce: “Our general policy has been (for the last 40 or 50 years) and 
still is that volume limitation regulations will be issued, beginning in a few 
weeks, to effectuate the declared policy of the Act," which "surely has to be a 
general statement of policy" (see K. Davis, 1982 Supplement to Administrative 
Law Treatise § 7:5, at 169). 

Turning now to the weekly volume limitation regulations, they are, of 
course, substantive rules establishing a binding norm, that would be subject to 
the notice and comment and 30-day effective date provisions of the APA, 
except for the "good cause" exemption (5 U.S.C. ?§553(b)(B), (d)(3)). If the 
Secretary were required to give notice-and-comment opportunity as to the 
weekly volume limitation regulations, the Administrative Conference of the 
United States has suggested 30 days as a minimum comment period, with 60 
days as a more reasonable minimum. As stated in Petry v. Block, 737 F.2d 
1193, 1201 (D.C. Cir. 1984): 


The Administrative Conference of the United States has opined, for the 
guidance of administrative agencies, that the shortest period in which 
parties can meaningfully review a proposed rule and file informed 
responses is thirty days. 15/ However, there is scarcely anything 


15/ Administrative Conference of the United States, A Guide to 
Federal Agency Rulemaking 124 (1983). 


talismanic about that particular length of time. Indeed, a thirty-day 
period is, in the Administrative Conference’s view, "an inadequate time 
to allow people to respond to proposals that are complex or based on 
scientific or technical data." [Footnote omitted.] The Administrative 
Conference itself thus suggests a sixty-day period as "a more reasonable 
minimum time for comment." [Footnote omitted.] 
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However, each weekly volume regulation contains the Secretary’s finding 
that “it is impracticable and contrary to the public interest to give preliminary 
notice, engage in public rulemaking, and postpone the effective date until 30 
days after publication in the Federal Register (5S U.S.C. 553), because of 
insufficient time between the date when information became available upon 
which this regulation is based and the effective date necessary to effectuate the 
declared policy of the act" (Finding 26(a)). 

Prior to the 1983-84 season, the Secretary would not receive NOAC’s 
recommendation until about 2:00 p.m. or 2:30 p.m. each Tuesday, and the 
Secretary would only have until noon of the following day in which to send the 
regulation to the Federal Register so that it could be published that Friday, 
effective upon publication (Finding 18). Even during the 1983-84 and 
1984-85 seasons, when the Department and NOAC experimented with an 
earlier recommendation system, the regulation was generally published and 
effective within 10 days after the Secretary received NOAC’s original 
recommendation (Finding 19). 

This is not a situation where NOAC waited until the last minute to make 
its recommendation to the Secretary. NOAC’s recommendations are based 
on current marketing conditions, and neither NOAC nor anyone else has the 
ability to make reasonably accurate recommendations at a date early enough 
to permit notice-and-comment opportunity and a delayed effective date. In 
fact, during the experimental, early recommendation procedure, when NOAC’s 
recommendations were generally received by the Secretary about 1 week 
before they were published, the volume limitation regulations were amended 
two-thirds of the time, sometimes two or three times (Finding 19). It would 
be as practicable to require the weatherman to engage in notice and comment 
rulemaking before issuing a weather forecast as to require the Secretary to 
engage in notice and comment rulemaking before issuing the weekly volume 
limitation regulations. It is simply impossible, based on our present 
knowledge and electronic equipment, to forecast, in time to permit notice and 
opportunity to comment, and delay the effective date of the regulations, what 
the demand will be by wholesale purchasers during a particular week at 
particular prices, which information is necessary to enable NOAC to 
recommend, and the Secretary to issue, a weekly volume limitation regulation. 

The Secretary expressly found, when the order was promulgated in 1953, 
that there are weekly fluctuations in prices and demand, and that the order 
should only provide for NOAC to make a volume limitation recommendation 
to the Secretary for the next succeeding week. Specifically, the Secretary 
found (18 Fed. Reg. 4708, 4710, 4715 (1953)): 


During the California-Arizona navel orange shipping season, there 
are sharp fluctuations in the demand for such oranges. These oranges 
have been associated with the Christmas holiday season and, — to 

oO 


Christmas there is a sharp increase in consumer demand for such 
oranges. Following Christmas, this demand drops rapidly and 


“7NOAC notifies handlers by telephone of their allotments (based on NOAC’s 
recommendation) on the same day (Tuesday) it makes its recommendations to the Secretary 
(Finding 18). NOAC’s recommendations have only been disapproved by the Secretary seven 
times over a recent 4-year period, five of which related to the 1985 situation (Finding 20). 
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thereafter increases gradually until the end of the shipping season. 
From week to week, however, changes in prices received and quantities 
sold reveal fluctuations in demand caused by the factors affecting the 
level of demand for California-Arizona navel oranges. 


(1) The marketing agreement and order should provide that the 
committee may meet, and recommend to the Secretary, the total 
quantity of oranges which it considers advisable to be handled the next 
succeeding week in each prorate district. 


Based on these unchallenged findings of fact, the order only authorizes 
NOAC to "recommend to the Secretary the total quantity of oranges which it 
deems advisable to be handled during the next succeeding week in each 
prorate district" (7 C.F.R. § 907.51(a)). (Accordingly, the experimental 
program for the 1983-84 and 1984-85 seasons, under which NOAC made its 
recommendations 1 week earlier, would be invalid, except for the fact that 
after NOAC made its original recommendation, it re-adopted or changed that 
recommendation at its next weekly meeting.)* 

If the Secretary were required by fiat to engage in notice and comment 
rulemaking with respect to the weekly volume limitation regulations, or to 
delay the effective date by 30 days, the Secretary might have to publish a 
proposal containing more restrictive volume limitations than would be 
published (as a final rule) under current practice. That is because the 
Secretary can only increase a volume limitation, and never decrease it (7 
C.F.R. § 907.52). This again is based on evidentiary findings made in the 1953 
rulemaking proceeding that are not challenged by petitioners. The Secretary 
found (18 Fed. Reg. 4708, 4715 (1953)): 


The marketing agreement and order should authorize the committee 
to recommend an increase in the quantity that the Secretary has fixed 
to be shipped during any week in the event market conditions warrant 
such increase. There should be no authorization for a decrease in any 
quantity fixed by the Secretary to be — during any given week, 
because handlers could not be expected to reduce their shipping 
schedules without reasonable and timely notice. Furthermore, 
inequities could result thereby if some handlers had shipped their total 
allotment prior to such reduction. 


% proposal to provide for prorate periods of two or more weeks, approved by the 
Secretary (49 Fed. Reg. 29,071, 29,075-76, 29,090-91 (§ 907.51, 52) (1984)), was recently 
disapproved by producers in a referendum (see 50 Fed. Reg. 1429, 1431-32 (§ 907.51, 52) 
(1985)). The 1983 hearing record on which that proposal was approved by the Secretary does 
not include the results of the 1983-84 and 1984-85 experimental seasons, during which NOAC’s 
recommendations made just 1 week earlier than customary had to be increased two-thirds of 
the time, sometimes on two or three occasions (Finding 19). 
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Publishing a volume limitation regulation that is later increased, either 
immediately before or during the week of regulation, poses no major obstacle 
to large handlers, such as Sunkist. But petitioners complain that increases 
made under the present practice favor Sunkist since, petitioners contend, 
Sunkist is much better able than they are to adjust its schedule at the last 
minute to handle substantially increased volumes. Petitioners’ problem, in this 
respect, could be exacerbated by notice and comment procedures and a 
delayed effective date. 

In any event, however, there is a rational basis for the Secretary's "good 
cause" finding, which exempts the weekly volume limitation regulations from 
the notice and comment and delayed effective date requirements of the APA; 
and, although the exceptions to those requirements are to be narrowly 
construed, so that the exceptions will not swallow the rule, they are available 
in appropriate circumstances, such as we have here.” 

For example, in Arizona State Department of Public Welfare v. Department 
of HEW, 449 F.2d 456, 480-81 (1971), cert. denied, 405 U.S. 919 (1972), notice 
and comment was not required for regulations governing practice and 
procedure in certain hearings, since the regulations were not ready for 
publication until July 29, 1970, and hearings were scheduled in August and 
September of that year. It was important for the parties to know forthwith 
the rules of procedure in the upcoming hearings. 

In Nader v. Sawhill, 514 F.2d 1064, 1065-69 (Temp. Emer. Ct. App. 1975), 
regulations promulgating an immediate oil price increase because of the Arab 
oil embargo were properly published without notice or comment or delayed 
effective date. See also, Reeves v. Simon, 507 F.2d 455, 458-59 (Temp. Emer. 
Ct. App. 1974), cert. denied, 420 U.S. 991 (1975) (regulation prohibiting service 
stations from giving preference in sale of gasoline during times of extreme 
shortage, leading to long lines and violence, was exempt from APA 
requirements). 

In United States Steel Corp. v. EPA, 605 F.2d 283, 284-90 (7th Cir. 1979), 
cert. denied, 444 U.S. 1035 (1980), and Republic Steel Corp. v. Costle, 621 F.2d 
797, 803-05 (6th Cir. 1980), the courts held that the "good cause" exception 
obviated the need for notice and comment as to an EPA regulation 
designating areas which did not meet national primary or secondary ambient 
air quality standards, because of tight statutory deadlines for state action based 
on the EPA rule. A contrary result was reached as to the same issue by the 
Ninth and Fifth Circuits.” 


See Petry v. Block, 737 F.2d 1193, 1200-03 (D.C. Cir. 1984); Buschmann v. Schweiker, 676 
F.2d 352 (9th Cir. 1981); American Fed’n of Gov't Employees v. Block, 655 F.2d 1153, 1155-59 
(D.C. Cir. 1981); Western Oil & Gas Ass'n v. EPA, 633 F.2d 803, 810-12 (9th Cir. 1980); Republic 
Steel Corp. v. Costle, 621 F.2d 797, 803-05 (6th Cir. 1980); United States Steel Corp. v. EPA, 60S 
F.2d 283, 284-90 (7th Cir. 1979), cert. denied, 444 U.S. 1035 (1980); United States Steel Corp. v. 
EPA, 595 F.2d 207, 210-15 (Sth Cir. 1979); Nader v. Sawhill, 514 F.2d 1064, 1065-69 (Temp. 
Emer. Ct. App. 1975); Reeves v. Simon, 507 F.2d 455, 458-59 (Temp. Emer. Ct. App. 1974), 
cert. denied, 420 U.S. 991 (1975); Arizona State Dep’t of Public Welfare v. Dep’t of HEW, 449 
F.2d 456, 480-81 (1971), cert. denied, 405 U.S. 919 (1972). 


Western Oil & Gas Ass'n v. EPA, 633 F.2d 803, 810-12 (9th Cir. 1980); United States Steel 
Corp. v. EPA, 595 F.2d 207, 210-15 (Sth Cir. 1979). 
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In South Carolina ex rel. Patrick v. Block, 558 F. Supp. 1004, 1008-19 
(D.S.C.), rev’d on other grounds, 717 F.2d 874, 885 (4th Cir. 1983), cert. denied, 
465 U.S. 1080 (1984), relied upon by petitioners and the ALJ (Initial Decision 
at 67), the court held that statutory deadlines do not by themselves constitute 
good cause for dispensing with the APA’s notice and comment requirement 
(558 F. Supp. at 1017). The case involved a notice by the Secretary that 50¢ 
per cwt from the proceeds of the sale of all milk marketed commercially by 
producers shall be remitted to the Commodity Credit Corporation to offset a 
portion of the cost of the milk price-support program. The court further held 
that whatever deadlines the Secretary faced were of his own creation, stating 
(558 F. Supp. at 1018): 


Further, any contention that the Secretary was compelled to act 
under a time schedule which precluded notice and comment must fail 
because whatever deadlines the Secretary faced were of his own 
creation. The defendants have shown no reason why the Secretary was 
required to announce the fifty cents per hundredweight deduction 
simultaneously with the announcement of the price supports for the 
coming a year. It appears from the record that there was a 
need to impose the deduction effective December 1 only because the 
Secretary felt that there was a need to impose it as of that time. 
[Footnote omitted.] 


This Court finds as a fact that there were no legislative, judicial, or 
other mandate which compelled the Secretary to implement the fifty 
cents per hundredweight deduction without allowing for notice and 
comment. Fed.R.Civ.P. 52. 


The cases holding that statutory deadlines are not sufficient by themselves 
to obviate the need for notice and comment procedures, or delayed effective 
date, are not applicable here. The Secretary’s inability to engage in notice and 
comment procedures and delay the effective date of the weekly regulations is 
not because of the provision of the regulation permitting NOAC to 
recommend volume limitations only for the "next succeeding week" (7 C.F.R. 
§ 907.51(a)), but, rather, because that regulatory provision was promulgated 
in recognition of the inability of NOAC (or anyone else) to make a reasonable 
recommendation at an earlier time. 

For the foregoing reasons, the notice and comment and delayed effective 
date requirements of the APA are not applicable to NOAC’s annual 
marketing policies, the Secretary’s annual position papers, or the Secretary’s 
weekly volume limitation regulations. 

It should be noted, however, that the Secretary’s failure to engage in notice 
and comment procedures with respect to NOAC’s annual marketing policies, 
the Secretary's annual position papers, and the Secretary's weekly volume 
limitation regulations did not preclude public participation with respect to 
these matters. 

The linchpin of this regulatory program is the Secretary’s finding, made in 
1953 on the basis of evidence received at a formal rulemaking hearing, that 
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volume limitation regulations will tend to effectuate the declared policy of the 
Act. All interested persons had the opportunity to testify at that hearing, file 
briefs, and file exceptions to the recommended decision (Finding 3). 

In addition, in July of 1981, the Department held a 6-day hearing before 
an Administrative Law Judge, at which all interested persons had an 
opportunity to give their views with respect to the navel orange marketing 
order. More than 70 witnesses, including growers, handlers, consumer 
representatives and elected officials, gave their views (Finding 4). 

In 1983, the Secretary again held a formal rulemaking hearing on various 
proposed amendments to the navel orange order, including one proposal to 
eliminate the prorate provisions of the order. All interested persons were 
again given the opportunity to testify, file briefs, and file exceptions to the 
recommended decision. Based on the evidence received at that formal 
rulemaking hearing, the Secretary rejected the proposal to eliminate the 
prorate provisions (Finding 8). 

One result of the July 1981 hearing was that all growers were given the 
opportunity to vote in a referendum, held in October of 1981, as to whether 
they favored continuation of the marketing order program. (Ninety-one 
percent of those voting favored continuation of the program.) (Finding 4). 
Similar referenda will be conducted every 6 years (7 C.F.R. § 907.83(e), 50 
Fed. Reg. 1429, 1434 (1985)). 

When NOAC’s Executive Committee is formulating NOAC’s annual 
marketing policy, it meets initially with a number of handlers in each district 
to receive their views (Finding 14(b)). NOAC’s marketing policy is then 
approved at an open public meeting to which all handlers receive a letter of 
invitation, and growers and others are notified through newspaper 
advertisements (Finding 14(d)). It is not unusual to have 100 to 200 interested 
growers, handlers and others in attendance at these meetings (Finding 14(d)). 
Furthermore, NOAC bases its weekly shipping schedules on the desires of 
growers and handlers in each district as to how they want to schedule their 
share of the oranges for which there will be equitable marketing opportunity 
in the domestic fresh market during the season (Finding 9(a)). 

As to the weekly volume limitation regulations, NOAC members contact 
the growers and handlers whom they represent before each weekly meeting, 
to obtain their views. Some handlers, such as Sequoia, give their weekly views 
directly to NOAC. Furthermore, NOAC’s weekly meetings, at which it makes 
recommendations to the Secretary as to volume limitations, are open public 
meetings, attended by growers, handlers, and other interested persons. 
(Finding 17). 

In addition, Mr. Carl A. Pescosolido, Jr., Sequoia’s part-owner and officer, 
who is also a part-owner of Exeter Orange Company, engaged in a vociferous 
campaign to impart to NOAC and the Department his views that prorate 
should be terminated because it is harmful to growers and handlers, and also 
as to many specific (alleged) program errors. A partial list of his letters and 
submissions are summarized in 15 pages of the ALJ’s Initial Decision, as 
follows (Initial Decision at 29-43): 


6. Sequoia Orange Co., Inc. was the first of the petitioners to 
interpose objections to the annual implementation of prorated volume 
restrictions on the handling of California-Arizona navel oranges; to the 
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validity of the data furnished to the Department by NOAC, in support 
of its annual implementation; and to the weekly allocations afforded 
District 1 handlers. Sequoia’s part-owner and officer, Mr. Carl Albert 
Pescosolido, Jr., who is also a part-owner of Exeter Orange Company, 
first took an active interest in the validity of the economic assumptions 
underlying Marketing Order 907’s annual implementation of prorated 
volume restrictions when for a ten-week period in the mid-portion of 
the 1974-1975 season, prorated allotments were increased by order of 
President Nixon’s Cost of Living Council. Mr. Pescosolido testified that 
in 1976, upon his analysis of the effects of this action, he found his 
returns from oranges improved during the period when the prorate 
mechanism — no real binding restraints on orange handling. As 
one who holds a degree in economics conferred summa cum laude by 
Harvard University, Mr. Pescosolido was unwilling to accept at face 
value the report by NOAC to growers that the Cost of Living Council’s 
"interference," had cost growers millions of dollars. He initiated 
discussions with two members of the Cost of Living Council, one of 
whom was his brother-in-law and the other his former professor of 
economics at Harvard University. Based on those discussions, he 
developed a personal conviction that the removal of volume restrictions 
was of ultimate benefit to growers 10/; and, of course, handlers who 


10/ Mr. Pescosolido, as part-owner of Exeter Orange Company, is also 
a grower as are other Petitioners. 


are generally compensated on the basis of so many cents per box of 
oranges handled, are always benefited by any increase in the availability 
of oranges for shipment. For the six years from 1979 through 1985, 
Mr. Pescosolido engaged in what he has described as "spirited dialogue" 
with the orange community to reform and modernize its marketing 
system. Specifically, Mr. Pescosolido: 


(a) For each of the six years, requested a copy of the marketing 
policy which was not furnished prior to growers meetings but was 
instead supplied to him a week or two after it was sent to the 
Department of Agriculture. 


(b) In respect to the 1980-1981 marketing season: 11/ 


11/ The listed letters and submissions by Mr. Pescosolido and his 
attorneys are not all-inclusive and have been included in the findin 
to illustrate the range of complaints and submissions he made to the 
various officials who administer Marketing Order 907. They 
demonstrate that the issues be raised were, by and large, pertinent to 
the issues before the Department for its consideration and decision. 





(i) On October 30, 1980, he wrote to the manager of NOAC and 
asked NOAC to consider at the time the committee formulated the 
marketing policy, how changes for improvements could be made and 
how the continuance of Marketing Order 907 carried out the policy of 
the Act. (Pet. 408-409)" 


(ii) On February 13, 1981, he sent a mailgram to the Director of 
the AMS, Fruit & Vegetable Division advising him that he had 
telegrammed NOAC that the number of cars it set as the limit on 
domestic fresh shipments during the week starting on February 13, 1981 
was too low, since it was less than the amount set for the comparable 
week of the preceding year and since the tree crop was 15% larger this 
year. He argued that 65% of the tree crop would have to be 
abandoned and sent to juice plants without an increase. (Pet. 405) 


(iii) On February 20, 1981, he sent mailgrams to Secretary 
Block and the Director of the Fruit and Vegetable Division, advising 
them of objections he had telegrammed to NOAC respecting its failure 
to raise that week’s allocation of prorate higher than 2.5% of the 
amount set for the comparable week of the preceding year, because less 
crop was being sold in 1981 than 1980, even though the 1981 crop was 
larger. (Pet. 403-404) 


(iv) On February 27, 1981, he sent a mailgram to Secretary 
Block advising him of objections telegrammed to NOAC respecting its 
setting of the week’s prorate at 178,000 cartons below the amount set 
for the aoonping year and requesting that it be increased by 15% over 
= <0) set for the comparable week of the preceding year. (Pet. 


(v) On March 9, 1981, he sent a mailgram to Secretary Block 
advising him of his telegram to NOAC in which he pointed out that 
Florida shipments were down and Texas shipments were up, that 
California-Arizona shipments were also less than the year before and 
his recommendation that there be a 300 car increase in the present 
week’s allotment and another increase in the following weeks to capture 
marketing opportunities provided by Florida’s undershipments that 
were being captured by Texas handlers. (Pet. 399-400) 


(vi) On March 16, 1981, he sent a mailgram to Secretary 
Block advising him of his telegram to NOAC in which he requested 
that weekly prorate allocations be increased from 1,700 cars to 1,900 
cars for the current week and that prorate restrictions be removed 
completely for the following week to allow the free market to 
determine the quantity that would be marketed; he also objected to the 
removal of 7 million cartons from the present navel crop as stated in 
the committee’s report. (Pet. 398) 


(vii) On April 6, 1981, he sent a mailgram to NOAC pointin; 
out that since California had a large crop and its domestic fres 
shipments were down from the comparable period in the preceding 


‘'The ALJ's citations are to petitioners’ exhibits, cited hezein as "Ex. _." 
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year and Florida was suffering the effects of a freeze, this would be a 
good time to lift prorate. (Pet. 396-397) 


(viii) On April 13, 1981, he sent a — to Secretary Block 
requesting that volume controls be removed for the remainder of the 
1980-1981 marketing season, in respect to those handlers with actual 
proven sales opportunities. (Pet. 395) 


(x) On April 23, 1981, he sent a mailgram to Secretary Block 
in which he objected to the reduction of the weekly prorate allocation 
by 1,200,000 cartons. (Pet. 393-394) 


(x) On May 8, 1981, he seni a mailgram to NOAC in which he 
rps sae that District 1 oranges were being transferred to District 
2 where there was no prorate restrictions in effect, to avoid the 
applicable prorate restrictions in District 1. (Pet. 391-392) 


(x) On May 15, 1981, he sent a mailgram to NOAC advising 
it that in light of a serious freeze in Florida, California shippers had a 
chance to increase shipments, but instead, from October 28, 1980 to 
May 3, 1981, fresh domestic shipments, due to the actions of the 
committee in setting prorate, declined 3.3% in comparison to the same 
period of the 1974-1980 season. He complained that the primary 
objective of prorate as set by NOAC, was price enhancement, rather 
than prevention of economic waste, citing the 5.6% increase in price 
per carton over the price for the preceding market season. (Pet. 
389-390) 


(xii) At a po hearing on July 20-27, 1981, and by letters of 


August 21, 1981, he expressed his opinion that the use of prorate be 
discontinued as a no longer needed crutch given to help the industry 
survive the injury of the Great Depression. (Pet. 174-176) 


(c) In respect to the 1981-1982 marketing season: 


(i) On November 3, 1981, he filed a 23 page "Submission" with 
the Secretary of Agriculture challenging the marketing policy submitted 
by NOAC for the 1981-1982 marketing year. He urged the Secretary 
to complete his own independent analysis of market conditions and the 
need for prorate restrictions, stating that NOAC’s recommendation was 
based on insufficient empirical data. He contended that inasmuch as 
it was estimated that there would be fewer cars of oranges to be sold 
in the coming season than the preceding one, and that orange supplies 
elsewhere in the USA would be down from the year before, and that, 
based upon his analysis, demand and supply for navel oranges would 
be about equal, prorate restrictions would not be needed and should 
not be implemented. He also challenged the motivation of the NOAC 
members who represented Sunkist and Pure Gold pointing out that, as 
owners of juice plants, it was to the economic advantage of those 
entities to recommend prorate which assures that a large number of 
oranges will be capiel to go to such plants. He also contended that 
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the ability of District 2 handlers to sell oranges to the export market 
in addition to the oranges sold under prorate, allowed them to fare 
better under prorate restrictions than District 1 handlers whose oranges 
were basically unsuitable for the export market. He argued that this 
fact miti at against measuring "Equitable Marketing Opportunity" in 
terms of the percentage of oranges each district ships to the fresh 
domestic market, and that it nue be measured, instead, in terms of 
the net revenue provided by a grower’s crop. (Pet. 750) 


(ii) On November 24, 1981, he sent a mailgram to all members 
of NOAC objecting to the way in which it had revised the crop 
estimate, complaining that they had allowed additional shipments after 
April 15, 1982, when those added shipments should have been allowed 
before April 15, 1982. (Pet. 376) 


(iii) On December 17, 1981, he sent mailgrams to officials of 
USDA, in which he complained that although NOAC had twice revised 
its estimate of the tree crop upward, it had not adjusted the primary 
marketing period, (January 20-April 20), to allow greater shipments, 
but had instead shifted all handlin of the newly found crop to the last 
weeks which would cause most of the added 8,100,000 cartons to be 
diverted to by-product outlets. He questioned why prorate was being 
set so much below prior years and why seasons were being artificially 
extended, when there was the opportunity to expand the market for 
domestic fresh shipments. (Pet. 372-375) 


(iv) On December 21, 1981, he wrote to Dr. Glenn B. 
Carman, chairman of NOAC, and objected to Dr. Carman’s announced 
policy of not casting a vote to break ties which Mr. Pescosolido 
contended, gave total control over all initiatives for change within the 
committee to Sunkist. (Pet. 167-168) 


(v) On January 18, 1982, he sent mailgrams to Secretary Block, 
and to the Administrator of AMS, 12/ stating that weather conditions 


12/ The Administrator, Mildred Thymian, responded for herself and 
the Secretary, by letter dated January 28, 1982, stating (Pet. 369): 


"The Navel Orange Committee (NOAC) closely monitors local and 
national weather conditions as they may affect crop supply and 
demand. Subsequent to the recent Florida freeze the NOAC 
increased their shipments for the week ended January 21, 1982. 


"The Secretary's office continues to analyze the weekly 
recommendations for volume regulation including all comments 
received, and when justified, issues appropriate volume regulation." 


in the USA citrus producing areas outside California had created a 
situation where demand for California- Arizona oranges exceeded 
available supply and, that it was in the interest of consumer and 
producer alike that prorate be immediately discontinued. He provided 
supporting statistics. (Pet. 370-371) 


154 





SEQUOIA ORANGE CO., INC., ET AL 


(d) In respect to the 1982-1983 marketing season: 


(i) On February 4, 1982, he wrote to Secretary Block and other 
USDA officials, and suggested that, among other things, the 
Department should develop its own data sources to develop a position 
on the 1982-1983 marketing season. He included a clipping from the 
"Fresno Bee" which editorialized that when a Co-op owns processing 
plants it has an incentive to keep fresh produce off the market so that 
more Name - at lower prices - will be available for processing. (Pet. 
347-361 


(ii) On April 22, 1982, he wrote to Assistant Secretary McMillan, 
complaining about undue influence upon the policy of the navel orange 
industry by Sunkist and pointing out various studies which were 
inconsistent with USDA policies, such as the failure of the orders to 
increase growers returns. He suggested that the real object of citrus 
marketing orders was the protection of Sunkist grower members who 
typically have small farms, under 40 acres, operated as tax shelters and 
not as primary income sources, and who need the non-competitive 
environment provided by prorate regulations. (Pet. 159-166) 


(iii) On May 27, 1982, he wrote to USDA officials complaining 
that phony exports to Mexico were being used to avoid prorate 
restrictions on oranges actually sold in the USA. His attorney Mr. 
Victor —— repeated this charge in a letter to USDA’s General 
Counsel of September 30, 1982, which cited differences in the export 
data provided by the administrative committees and that released by 
the Department of Commerce. 13/ (Pet. 227-228, 230) 


13/ _ By letter of November 4, 1982, the General Counsel responded 
to Mr. —_— and advised that in the Department’s opinion, the 


statistics released by the Department of Commerce were less reliable 
than those furnished by the administrative committees. 


(iv) On July 2, 1982, he wrote to Mr. Charles Brader, the 
Director of AMS, Fruit and Vegetable Division, and requested copies 
of the material used to evaluate the prorate of the Collinecle-Aalauan 
citrus marketing orders. (Pet. 476) 


) On November 30, 1982, he wrote to the manager of NOAC 
to complain that the early imposition of volume controls during the 
1982-1983 marketing year would cause the California-Arizona citrus 
industry to lose sales opportunities to Florida and Texas competitors. 
He contended that lower per carton f.o.b. prices would increase sales 
volumes to the preceding year’s levels and that it was unreasonable to 
fashion volume controls Rien to produce higher weekly f.o.b. prices. 
(Pet. 330-332) 


(e) In respect to the 1983-1984 marketing season: 
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() On April 21, 1983, he testified at a USDA hearing in 
Bakersfield, California, in which he articulated his general 4 
on why the use of prorate restrictions was not warranted and specified 
(Pe 3 confronting his company when prorate was in effect. 
ret. 753 


(ii) On September 26, 1983, he wrote to the manager of NOAC 
to challenge the study performed by Dr. Fox to assist NOAC in the 
formulation of its marketing policy for 1983-1984. He challenged the 
evidentiary basis for the prices used; observed that the study failed to 
consider the impact of Florida and Texas oranges, on the domestic 
market for California-Arizona oranges, and the impact of shipments to 
Canada; and failed to demonstrate that prorate improves grower’s 
income. (Pet. 325-328) 


(f) In respect to the 1984-1985 marketing season: 


(i) On September 18, 1984, he presented a 15 page "Statement 
of Alternatives for Consideration by the Navel Orange Administrative 
Committee and the USDA for the 1984-85 Marketing Policy," at the 
NOAC meeting in Los Angeles. His principal contentions were that 
other fruit and vegetable groups had prospered without prorate and 
that there was a lack of economic and competitive justification for the 
use of prorate. He recommended that it not be implemented in 
1984-1985. He also cited statistics to show that the domestic fresh 
market for oranges was longer than assumed in NOAC’s marketing 
pos due to an embargo on Florida citrus and a December 1983 
reeze. He also suggested reasons why pre-sold and “shrink wrap" navel 
oranges should not be subject to prorate regulations. (Pet. 281-296) 


(ii) On September 21, 1984, he wrote to the Administrator of 
AMS, and each other member of AMS having functions related to 
Marketing Order 907, and advised them of the way in which the 
September 18th NOAC meeting was conducted. He advised that at this 
meeting for consideration of the 1984-1985 marketing policy, the first 
50 minutes were occupied by a reading of a written draft of the policy 
statement. The question and answer period was opened at 10:25 a.m., 
at which time the accuracy of NOAC crop estimate for District 1 was 
challenged as being 8,000,000 cartons overstated, but no factual basis 
for the estimate was provided. Mr. Pescosolido, at 10:35 a.m., was then 
given permission to pass out and read his prepared statement of 
alternatives, but was advised that "we have very little time because the 
Lemon Administrative Committee is scheduled to use the room for its 
meeting which begins at 11:00 A.M." Mr. Pescosolido completed his 
reading at 10:48 a.m.; was thanked for his input; and then, "without any 
discussion, it was unanimously voted to submit the 1984-85 Marketing 
Policy to USDA for its approval. The meeting was adjourned at 10:54 
a.m. There was no opportunity given for questions from the floor." 
(Pet. 270-272) 


(iii) On October 2, 1984, he wrote to the Administrator of 
AMS, enclosing a copy of the California Citrus Mutual Market Memo 
of September 26, 1984, and stated his concern that NOAC’s 1984-85 
Marketing Policy contained a seriously overstated crop estimate. He 
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urged that USDA delay consideration of the marketing policy until it 
exercised its own independent judgment as to the accuracy of the crop 
estimate and its proposed shipping schedule. (Pet. 267-269) 


(iv) On October 16, 1984, he wrote to the manager of NOAC 
to challenge the accuracy of the estimates of the tree crop contained in 
its marketing policy. He pointed out that the differences between the 
actual tree crop and the estimates contained in past NOAC marketin 
policies showed percentage errors from 1979-1980 through 1984-1988 
of 18.3%, 2.3%, 17.8%, 24%, 28.4%, and 11.9%. 14/ (Pet. 259-261) 


14/ He advised that the 11.9% percentile error projected for 
1984-1985, reflected the first revision of the 1984-1985 navels reported 
in NOAC’s October 9, 1984 minutes. He suggested that the Florida 
methodology for estimating tree crops was more accurate and should 
be used, or private entities should be employed to make it, who should 
be selected on the basis of competitive bidding. 


(v) On December 14, 1984, he wrote to the Administrator of 
AMS to complain that weekly allocations of prorate had been so 
implemented that handlers in Districts 3 and 4 had been allowed to 
ship 13.9% and 9% of the estimated tree crops of these districts, and 
were unregulated during the week ending December 6th, while District 
1 was subjected to gross discrimination by being authorized to ship only 
3.6% of its estimated tree crop to the domme fresh market causing 
it to be nearly 20% overshipped. (Pet. 438) 


(g) In respect to the 1985-1986 marketing season, he circulated a 
statement on September 23, 1985 contesting the validity of the 
marketing policy developed by NOAC for that season, contending that 
its conclusion that prorate restrictions should be implemented was 
based on a faulty analysis of the considerations cited by NOAC; 
depended on incorrect estimates of expected domestic and export 
demand for the crop; failed to treat various other material factors; 
failed to obtain input from independent growers and handlers; and 
ignored a USDA study to the effect that growers earned more on their 
navel oranges in the year before when prorate was suspended, than they 
did when it was in effect. (Pet. 790(b)) 


The ALJ expressed the view that dissidents could not make their views 
known at NOAC meetings, stating (Initial Decision at 59): 


Respondent argues that dissidents could make their positions fully 
known to the Secretary by their participation at committee meetings. 
But Mr. Pescosolido’s uncontroverted testimony proves the contrary to 
be true. (See finding 6(f)(ii)). 


The ALJ’s Finding 6(f)(ii), referred to in the preceding quotation, states 
(Initial Decision at 41): 





(ii) On September 21, 1984, he [Mr. eed wrote to the 
Administrator of AMS, and each other member of AMS having 
functions related to Marketing Order 907, and advised them of the way 
in which the September 18th NOAC meeting was conducted. He 
advised that at this meeting for consideration of the 1984-1985 
marketing policy, the first 50 minutes were occupied by a reading of a 
written draft of the policy statement. The question and answer period 
was opened at 10:25 a.m., at which time the accuracy of NOAC crop 
estimate for District 1 was rer mg as being 8,000,000 cartons 
overstated, but no factual basis for the estimate was provided. Mr. 
Pescosolido, at 10:35 a.m., was then given permission to pass out and 
read his prepared statement of alternatives, but was advised that "we 
have very little time because the Lemon Administrative Committee is 
scheduled to use the room for its meeting which begins at 11:00 A.M." 
Mr. Pescosolido completed his reading at 10:48 a.m.; was thanked for 
his input; and then, "without any discussion, it was unanimously voted 
to submit the 1984-85 Marketing Policy to USDA for its approval. The 
meeting was adjourned at 10:54 a.m. There was no opportunity given 
for questions from the floor." (Pet. 270-272) 


The ALJ’s Finding 6(f)(ii) sets forth Mr. Pescosolido’s version of the 
September 18, 1984, NOAC meeting, which dealt with the 1984-85 yearly 
marketing policy. Since it dealt with the yearly marketing policy, and not a 
weekly volume regulation, it provides no basis for a conclusion regarding the 
discussion of weekly volume regulations at NOAC meetings. The minutes of 
the NOAC meetings clearly indicate participation from the floor in such 
weekly discussions (Ex. 775-781). 


Furthermore, Mr. Pescosolido’s version of the September 18, 1984, NOAC 
meeting is completely controverted by the minutes of that meeting (Ex. 775). 
The minutes (Ex. 775, September 18, 1984, p. 2) reveal discussion "by the 
Committee and those in the audience," and reveal several suggested 
modifications being proposed and incorporated. In addition, they indicate that 
Mr. Pescosolido had been invited to attend the working session of the 
Executive Committee on September 12, 1984, regarding this subject, but 
neglected to attend. Finally, the minutes (p. 1) reveal that a further meeting 
on the marketing policy would be held in Visalia (in District 1) on 
September 25, 1984, for growers and handlers in Districts 1 (where petitioners 
are located), 3, and 4. The minutes of September 25, 1984 (Ex. 775, 
September 25, 1984, p. 1), reveal further discussion between the NOAC 
members and the audience regarding this marketing policy. Thus, the ALJ’s 
finding and conclusion as to the inability of Mr. Pescosolido to make his views 
known at NOAC meetings are without merit. 

To conclude this section, although the notice and comment and delayed 
effective date requirements of the APA are not applicable to NOAC’s annual 
marketing policies, the Department’s annual Position Papers, or the 
Secretary’s weekly volume regulations, interested parties had ample notice of 
the administrative actions and ample opportunity to submit their views relating 
to the actions. 


Petitioners’ Argument that "NOAC and AMS Hav 
Illegal Market Allocation Program" Is Without Merit. 


158 





SEQUOIA ORANGE CO., INC., ET AL 


Petitioners argue that § 8c(6)(C) of the Act does not permit the Secretary 
to issue restrictions limiting permissible marketing to only a portion of the 
total available crop. They argue that § 8c(6)(C) authorizes the Secretary only 
to regulate the "flow-to-market" of the crop in an orderly manner, while 
permitting the entire available crop to be marketed in the domestic fresh 
market (e.g., Cross-Appeal of Sequoia Orange Co. and Exeter Orange Co. at 
13-15). However, that argument has no support in the Act, the order, or the 
legislative history of either. It is based solely on petitioners’ ipse dixit. 

Section 8c(6)(C) of the Act authorizes order provisions (7 U.S.C. § 
608c(6)(C) (emphasis added)): 


(C)  Allotting, or providing methods for allotting, the amount of any 
such commodity or product, or any grade, size, or quality thereof, which 
each handler may market in or transport to any or all markets in the 
current of interstate or foreign commerce or so as directly to burden, 
obstruct, or affect interstate or foreign commerce in such commodity 
or product thereof, under a uniform rule based upon the amounts which 
each such handler has available for current shipment, or upon the 
amounts shipped by each such handler in such prior period as the 
Secretary determines to be representative, or both, to the end that the 
total quantity of such commodity or product, or any grade, size, or 
quality thereof, to be marketed in or transported to any or all markets 
in the current of interstate or foreign commerce or so as directly to 
burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, during any specified period or periods 
shall be equitably apportioned among all of the handlers foe 


Section 8c(6)(C) of the Act, by its express terms, provides for the issuance 
of an order limiting the amount of a commodity that may be marketed by a 
handler in one or more specified markets, or in all markets, to the quantity 
allotted by the Secretary during a specified period or periods. The total 
quantity of the commodity that the Secretary allots for marketing must be 
“equitably apportioned among all of the handlers thereof" based "[1] upon the 
amounts which each such handler has available for current shipment, or [2] 
upon the amounts shipped by each such handler in such prior period as the 
Secretary determines to be representative, or both. . . ." There is no possible 
way in which the language of § 8c(6)(C) can be interpreted as requiring the 
Secretary to allot, over the course of the entire season, 100% of the amount 
of the commodity available for shipment to the specified market or markets 
subject to regulation. 

Since the Act is clear, there is no basis for resorting to its legislative 
history. In any event, however, the legislative history of the Act offers no 





support to petitioners’ contention. Specifically, the legislative history states 
(H.R. Rep. No. 1241, 74th Cong., 1st Sess. 11-12 (1935)):* 


In these commodities [including fruits] the chief obstacle to the 
attainment of the declared policy is the existence of market supplies far 
in excess of quantities sufficient to meet an effective consumer demand. 
Therefore, it is provided [§ 8c(6)(A)] that orders dealing with the 
handling of these commodities may limit, or provide methods for the 
limitation of, the total — of any such commodity, or any grade, 
size, or quality thereof, which may be marketed or transported to 
market by handlers during any specified period. They may also [§ 
8c(6)(B)] allot, or provide methods for allotting, the amount of any 
such commodity which each handler may purchase from producers. So 
that the total quantity to be handled may be equitably allotted among 
producers, any such allotment is required to be made in accordance 
with a uniform rule based upon the amounts of the commodity 
produced or sold by producers during a representative period to be 
determined by the Secretary of Agriculture, or upon the current 
production or sales. The validity of regulations allotting the supply of 
a commodity sufficient to meet the consumer demand was sustained in 
Champlin Refining Co. v. Corporation Commission (286 U.S. 210). 


Such orders may also [§ 8c(6)(C), involved here] allot, or provide 
methods for allotting, the amount of such commodity, or of any grade, 
size, or quality thereof, which each handler may market or transport to 
markets. To secure a just allotment among all handlers of the 
commodity, allotments to individual handlers are required to be made 
in accordance with a uniform rule based upon the amount of the 
commodity which individual handlers have available for current 
shipment, or upon the volume of shipments made by such a handler 
during a representative period to be determined by the Secretary. 


Such orders may also [§ 8c(6)(D)] contain provisions determining, 
or providing methods for the determination of, the extent of the surplus 
of any of the enumerated commodities, or of any grade, size or quality 
thereof, providing for the control and distribution of such surplus, and 
for equalization of the burden of the surplus among producers and 
handlers. In this manner supplies of a commodity above the amount 
required to satisfy an effective consumer demand may be diverted for 
relief and charitable purposes. 


To prevent violent seasonal fluctuations in price caused by excessive 
market offerings immediately following the harvesting season, such 
orders may also [§ 8c(6)(E)] establish, or provide for the establishment 
of, reserve pools of any such commodity which will be disposed of from 
time to time as market conditions warrant, and for the equitable 
distribution of returns from reserve pools among the persons 
beneficially interested in them. 


identical legislative history is set forth in S. Rep. No. 1011, 74th Cong., Ist Sess. 11-12 
(1935). 
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Petitioners concede that subsections 8c(6)(B), (D), and (E) can lawfully be 
used to conduct a market allocation program which keeps part of the 
marketable produce off the primary market (Cross-Appeal of Sequoia Orange 
Co. and Exeter Orange Co. at 13). Yet the legislative history discusses 
subsections 8c(6)(A), (B), (C), (D), and (E) in order, immediately following 
the introductory sentence that the "chief obstacle to the attainment of the 
declared policy [as to fruits] is the existence of market supplies far in excess 
of quantities sufficient to meet an effective consumer demand." If subsection 
8c(6)(C) was not similar, in this respect, to the other subsections, § 8c(6)(A), 
(B), (D), and (E), it would have been discussed separately, or at least some 
indication would have been made that subsection 8c(6)(C) could not be used 
to keep part of the excess market supplies off the primary market. Plainly, 
the legislative history supports the express language of § 8c(6)(C) of the Act, 
which permits the Secretary to limit the marketing of excess produce in the 
market or markets regulated under an order.” 

Similarly, the plain terms of the order authorize the Secretary to limit the 
quantity of oranges that can be handled each week. Nothing in the order 
requires, or even suggests, that the Secretary’s volume regulations must (or 
even should) permit a handler, over the course of the year, to market 100% 
of his available crop in the domestic fresh market. Specifically, § 907.50 
requires the committee (NOAC) to prepare a "schedule of estimated weekly 
shipments to be recommended to the Secretary during the ensuing season" (7 
C.F.R. § 907.50(a)(3)), and authorizes the committee to "recommend to the 
Secretary the total quantity of oranges which it deems advisable to be handled 
during the next succeeding week in each prorate district" (7 C.F.R. § 
907.51(a)). Whenever the Secretary finds "that to limit the quantity of oranges 
which may be handled in each prorate district during a specified week will 
tend to effectuate the declared policy of the act, he shall fix such quantity" (7 
C.F.R. § 907.52). In short, there is no requirement or suggestion in the order 
that the volume regulations shall permit handlers, over the course of the year, 
to market 100% of their available crop in the domestic fresh market. 

Petitioners rely on the Secretary’s final decision as to the original order, 
in which it is stated (18 Fed. Reg. 4708, 4710 (1953) (emphasis added)): 


The ——— problem to which the proposed marketing agreement 
d 


and order is addressed is that of correlating the quantity of oranges to 
be shipped each week with the changes in demand for such oranges. 
The question is whether the weekly shipments can be adjusted to 
changes in demand conditions more effectively when they are regulated 
by means of a marketing agreement and order program than when they 
are not so regulated. The marketing agreement and order is not 
proposed as a device to be used primarily for the purpose of reducing 
the total quantity of oranges shipped to fresh markets, except as a 
result of limitations of sizes so shipped. Rather, it is proposed as a 


Sif § 8c(6)(C) were not sufficient to authorize the order provisions involved here, 
additional support could be found in § 8c(6)(A) (7 U.S.C. § 608c(6)(A)). 
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device for adjusting the rate of shipping the available supplies so as to 
coordinate the flow of shipments with the market demands for such 
oranges, and thus to tend to achieve the declared policy of the act. 


The Secretary’s statement that the marketing order is not to be used 
"primarily" for the purpose of reducing the total quantity of oranges shipped 
to fresh markets means that reducing the total quantity of oranges shipped to 
fresh markets is not the first, or principal, goal of the order (see the definition 
of "primarily" in Webster’s Third New International Dictionary, Unabridged 
1800 (1981)). The necessary implication of that statement is that reducing the 
total quantity of oranges shipped to fresh markets may be a secondary use of 
the marketing order. This is made plain later in the Secretary’s decision, in 
which he states (18 Fed. Reg. 4708, 4720 (1953) (emphasis added)): 


Since the primary policy of operation under volume regulation is not to 
eliminate fruit from being shi ped to fresh commercial channels, but 
rather to ship all merchantable fruit in a manner so as to correlate 
changes in the rate of shipment with changes in demand, needless 
diversion should not be compelled. 


The Secretary’s statement that needless diversion should not be compelled 
necessarily implies that needed diversion may be compelled. 

For the foregoing reasons, petitioners argument that NOAC and AMS 
have conducted an illegal market allocation program is completely without 
merit. 


VI. Petitioners’ Argument, that When Volume Regulation Is in Effect for 
Districts 1 and 2, Regulation Is More Restrictive and Binding on 
District 1, Because of District 2’s Inherent Advantage in Shipping to the 
Nonregulated Export Market, Can Be Addressed Only in a Rulemaking 
Proceeding. 


Petitioners argue that the order is unlawfully administered because, in 
computing allotments and determining equity of marketing opportunity 
between prorate districts, the determinations are made on the basis of the 
total tree crop of the handlers and districts, including oranges that will, in fact, 
be exported (not subject to regulation); and since District 2 handlers have 
opportunity to export about 10 times as many oranges as District 1 handlers, 
the allotments have a more restrictive, binding effect on District 1 handlers, 
forcing District 1 handlers to divert merchantable fruit to the unprofitable 
products market (at a financial loss to producers and handlers), while District 
2 handlers are unable even to use their full allotments, since they ship so 
many oranges to the unregulated export market. 

The difference between the two districts as to their export shipments is 
shown on the pie chart, reproduced in Finding 21, which is part of the 
excellent analysis prepared by Dr. Edward V. Jesse, at petitioners’ request, 
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"An Economic and Statistical Analysis of Equity of Marketing Opportunity 
Under Federal Marketing Order 907." 

As the pie chart shows, during the 10-year period from the 1974-75 
marketing season through the 1983-84 season, District 1 exported only 3.8% 
of its oranges, while District 2 exported 37.3%, almost 10 times as great, 
percentagewise. This is because of the inherent advantages District 2 oranges 
have over District 1 oranges for export. In fact, District 2’s exports exceeded 
District 2’s fresh domestic shipments, i.e., District 2 had exports of 37.3%, 
compared with fresh domestic shipments of only 33.3%. Conversely, District 
1 had exports of only 3.8%, and fresh domestic shipments of 66.3%. (Finding 
21). 

It is obvious that when allotments and equity of marketing opportunity 
between prorate districts are based on the total tree crops of the handlers and 
districts, volume regulations will be much more burdensome and restrictive on 
District 1 handlers than District 2 handlers. In fact, as shown in the following 
section (§ VII), District 2 handlers exported so many oranges that they could 
not begin to use the total amount of their allotments, and, therefore, during 
some weeks (and even years) allotments were not established for District 2 
handlers. 

Notwithstanding the fact that the order is more binding on District 1 
handlers than District 2 handlers, the bottom line for handlers in both districts 
is the percentage of their oranges shipped to the (profitable) fresh market 
(domestic and export), compared with the percentage shipped to products, for 
which handlers generally receive no compensation (Tr. 1247). As Dr. Jesse’s 
diagram shows, the percentages are virtually identical for both districts over 
the 10-year period. 

Specifically, District 1 shipped 70.1% of its oranges to the fresh market 
(domestic and exports), while District 2 shipped 70.6% of its oranges to the 
fresh market (domestic and exports), i.e., only one-half of a percentage point 
higher; and District 1 shipped 27.5% of its oranges to the unprofitable 
products market, while District 2 shipped 26.5% of its oranges to the 
unprofitable products market, only 1% less. 

On behalf of District 1 handlers, the argument could be made that they 
were forced to ship a large number of their oranges to the products market 
because of the binding effect of the order provisions, while District 2 shipped 
about the same percentage of its oranges for products use because the oranges 
were unmerchantable. (Although the evidence is in dispute, District 2 
apparently has a higher natural cull rate than District 1 (see Tr. 174, 242, 
282-84, 327, 697-98, 711-12, 805-06, 814, 1389, 1915, 1921)). 

On the other hand, the argument could be made that, although District 2 
has an inherent disadvantage vis-a-vis District 1 by virtue of a higher cull rate, 
District 2 has an inherent advantage by virtue of a more-easily- exportable 


“The analysis is excellent from the viewpoint of an agricultural economist. But since it is 
based on unsound legal views, the analysis, together with Dr. Jesse’s testimony, is of no value 
here. 
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product, so it is fair for both districts to end up with virtually the same 
percentage of their fruit shipped to the unprofitable products market. 
Furthermore, since there are some occasions when the export market is not 
quite as profitable as the domestic fresh market (Tr. 201, 228; and see Tr. 
596), unless there is some incentive for District 2 handlers to ship to the 
export market, they might not continue to export such a large percentage of 
their oranges, which would adversely affect all growers and handlers of 
California-Arizona navel oranges. 

In any event, however, these are considerations to be addressed to the 
Secretary in his rulemaking capacity. There is an easy and lawful method by 
which the Secretary, in his rulemaking capacity, could address District 1’s 
complaint, in this respect, if he chose to do so. The Secretary would merely 
have to determine, upon the basis of substantial evidence at a rulemaking 
hearing, that all oranges shipped to the fresh market should be regulated, 
including oranges now exempt as exports. That would be entirely lawful under 
§ 8c(6)(C) of the Act, since the Secretary is authorized to allot the amount of 
navel oranges that each handler may market in or transport to “any or all 
markets in the current of interstate or foreign commerce or so as directly to 
burden, obstruct, or affect interstate or foreign commerce" (7 U.S.C. § 
608c(6)(C)). However, as shown immediately following, it would be unlawful 
for the committee (NOAC) or the Secretary to give District 1 handlers the 
relief they request, as to this export issue, under the terms of the present 
order. 

Under the provisions of the order, volume regulations relate to oranges 
"handled" by regulated persons (7 C.F.R. § 907.52, .54). The term "handle" is 
defined as buying, selling, consigning, transporting, or shipping oranges, other 
than for "export" (7 C.F.R. § 907.10, .18; and see 7 C.F.R. § 907.67(c)). 
Accordingly, oranges sold for "export" are totally exempt from regulation 
under the express terms of the order. 

Moreover, there is nothing the Secretary or the committee (NOAC) can 
do to prevent District 2 handlers from exploiting to the fullest their inherent 
export advantages. Specifically, under the present provisions of the order, 
there is nothing the Secretary or the committee (NOAC) can do to take into 
consideration, when determining allotments or equity of marketing opportunity 
between prorate districts, the amount of oranges to be exported by District 2 
handlers. That is, it would be unlawful for the Secretary or the committee 
(NOAC) to reduce District 2’s allotments or equity factor based on District 
2’s large actual or expected exports, or to increase District 1’s allotments or 
equity factor based on District 2’s large actual or expected exports. 

Petitioners argue erroneously that export oranges should be excluded from 
oranges available for current shipment. Petitioners state (Reply Brief of 
Petitioners (Sequoia and Exeter) filed Oct. 9, 1986, at 21): 


As another example, the Committee could interpret § 907.53 (prorate 
bases) to exclude export oranges from “oranges available for current 
shipment" in the regulated market and thereby end the accumulation 
of “free gift" marketing opportunity based on unregulated export 
oranges. As indicated at the time of trial, however, the Committee 
has chosen not to take any such action, but rather continues to operate 
in a discriminatory fashion. Jesse, Tr. 510-518. 
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The insurmountable problem (insofar as District 1 handlers are concerned) 
is the fact that the order defines "Oranges available for current shipment" and 
"Tree crop" as follows (7 C.F.R. § 907.11, .12): 


§ 907.11 Oranges available for current shipment. 


Prins available for current shipment" means all oranges as 
measured by the total tree crop. 


§ 907.12 Tree crop. 


"Tree crop" means the total quantity of oranges on the trees as 
determined by the committee. 


Petitioners’ argument ignores the definitions set forth in the order. It is 
well settled that statutory definitions (or definitions set forth in regulations) 
prevail over colloquial or ordinary meanings.~ As shown immediately below, 
the "oranges available for current shipment," i.e., the "tree crop" (including all 
oranges that will be exported), is decisive under the order in determining a 
handler’s allotment and a district’s equitable marketing opportunity. 

Specifically, "[e]ach person who has oranges available for current shipment" 
shall make a "written application for a prorate base and for allotments" (7 
C.F.R. § 907.53(a)), and shall provide the committee [NOAC] with an 
“estimate of the total quantity of oranges available for current shipment by the 
applicant in terms of a unit measure designated by the committee" (7 C.F.R. 
§ 907.53(b)(3)). The committee [NOAC] then determines the handler’s 
prorate base by dividing the quantity of his "oranges available for current 
shipment” by the "total quantity of oranges available for current shipment in 
such district by all such applicants" (7 C.F.R. § 907.53(h)).* (As shown above, 
under the definitions in the order, export considerations cannot be taken into 
consideration in computing the quantity of "oranges available for current 
shipment," which is decisive in determining prorate bases under § 907.53). 


SSNashville Milk Co. v. Carnation Co., 355 U.S. 373, 375-76 (1958); Western Union Telegraph 
Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Standard Oil Co. of New Jersey, 294 U.S. 87, 
95-96 (1935). 


These provisions of this order are explained in Jn re Central Citrus Co., 34 Agric. Dec. 
1428, 1436 (1972), as follows: 


A handler may file application for a prorate base and allotments with the 
Committee wherein he indicates the number of oranges he has available for current 
shipment, i.e., his "tree crop.". Upon determining the application to be accurate, the 
Committee will issue the handler a prorate base, which represents the ratio between 
the handler’s "tree crop" and the total "tree crop" of the District (§ 907.53). Once the 
handler’s tree crop and the District’s tree crop are determined, they remain the same 
for the season unless, e.g., there are changes in the estimates of the size thereof, or 
there is a gain or loss of control by a handler of producers, etc. 
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The handler’s allotment for a particular week is determined by multiplying his 
prorate base by the total quantity of oranges permitted to be handled in the 
district during such week (7 C.F.R. § 907.54). Hence export facts or 
expectations cannot lawfully be considered by the Secretary or the committee 
(NOAC) in determining a handler’s prorate base or allotment. 

Similarly, in determining the volume of oranges that can be marketed in 
a particular district during a particular week, the determination is based on 
the district’s "tree crop," which precludes the Secretary or NOAC from 
considering export facts or expectations. Specifically, the regulations issued 
under the order provide for equity of marketing opportunity based on each 
district’s "tree crop." The regulations provide (7 C.F.R. § 907.110(a) 
(emphasis added)): 


§ 907.110 Equity of marketing opportunity. 


Equity of marketing opportunity between prorate districts shall be 
afforded by the following procedure: 


(a) The committee shall establish an equity factor which is the same 
for all prorate districts. The equity factor shall be stated as a percentage 
of the tree crop in each district and shall reflect a quantity of oranges 
(grown in each district) for which there will be equitable marketing 
opportunity under volume regulation during the ensuing season. 


It is important to note that the "equity factor" must be the “same for all 
prorate districts," and that it is a “percentage of the tree crop in each 
district....". In other words, the equity factor is simply the expected 
percentage of the total tree crop subject to the order for which there will be 
equitable marketing opportunity in the fresh domestic market that year.” 

Petitioners argue that since the “equity factor" reflects "a quantity of 
oranges (grown in each district) for which there will be equitable marketing 
opportunity under volume regulation" (7 C.F.R. § 907.110(a)), the Secretary 


These provisions of the order are described in In re Central Citrus Co., 34 Agric. Dec. 
1428, 1493-94 (1972), as follows: 


Except for shipments made under early maturity allotments, the regulatory program 
affords equity of opportunity to all handlers with such mathematical precision as to be 
worthy of acclamation. 


That is, the same percentage of each District’s tree crop is placed on a weekly 
shipping schedule prepared by the Committee in consultation with producers and 
handlers. The weekly shipping schedules determine each District’s proportionate share 
of the total volume of oranges authorized by the Secretary to be shipped each week, 
so each District should have an opportunity to ship the same percentage of its oranges 
under volume regulation. An adjustment in the weekly shipping schedules is made near 
the end of the season, which is supposed to bring each District up to its desirable level 
(Finding 21). Within a District, each handler’s base, which entitles him to his fair share 
of his District’s allotment, is computed to the sixth decimal place (Respondent’s 
Answers filed September 2, 1975, Exs. A and B). 11/ 


11/ For example, petitioner’s base in 1972, expressed as a decimal fraction, was .10S775 
(see Respondent’s Answers filed September 2, 1975, Ex. A). 
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and NOAC can increase District 1’s equity factor, or decrease District 2’s 
equity factor, based on "equitable" considerations, such as District 2’s export 
facts or plans. But petitioners’ argument ignores the requirement that the 
equity factor must be the "same for all prorate districts" (7 C.F.R. § 
907.110(a)). Hence the phrase "equitable marketing opportunity" in § 
907.110(a) does not afford any leeway for juggling the allocations between 
districts based on “equitable” considerations, but merely reflects the view that 
it is "equitable" to let each district market in regulated channels the identical 
percentage of its tree crop as every other district is permitted to market in 
regulated channels. 

Similarly, in applying the equity factor, neither the committee (NOAC) nor 
the Secretary is permitted to use anything other than the "tree crop of the 
district" (7 C.F.R. § 907.110(b)). Specifically, § 907.110(b) of the regulations, 
which immediately follows the “equity factor" appearing in § 907.110(a), 
discussed above, states (7 C.F.R. § 907.110(b) (emphasis added)): 


(b) At the marketing policy meeting for each prorate district the 
committee shall formulate a weekly shipping schedule for the ensuin 
season reflecting, insofar as practicable, the desire of growers an 
handlers of oranges within the district as to the quantity of oranges 
grown in that district to be shipped under volume regulation each week. 
The quantity of oranges on such schedules shall be computed_by 
application of the equity factor to the tree crop of the district. The 
seasonal periods covered by such schedules shall be determined by the 


committee. Prior to any marketing policy meeting for a ue district 


the committee may consult with such growers and han 
formulation of such schedule. 


lers regarding 

Petitioners argue that the "Committee could also adjust the shipping 
schedules under § 907.110(f) in order to equalize the degree of bindingness 
of the supply controls" resulting from District 2’s export advantage (Reply 
Brief of Petitioners (Sequoia and Exeter) filed Oct. 9, 1986, at 21). However, 
the adjustments permitted in § 907.110(f) can only be used to "reflect changing 
crop or market conditions," or to make specific adjustments near the end of 
the shipping schedule. Specifically, § 907.110(f) provides (7 C.F.R. § 
907.110(f) (emphasis added)): 


(f) The committee shall make such adjustments as it deems advisable 
in the equity factor, the weekly shipping schedules, and the percentage 
allocations to prorate districts, so as to reflect changing - or market 
conditions. Any such adjustment in the weekly shipping schedule for a 
prorate district shall be based on the tree crop of handlers in the district 
who are on the prorate base at the time of adjustments and on the tree 
crop of all handlers in the district who received short-life allotment. 
Appropriate adjustments shall be made in the schedules and percentage 

Ocations as soon as possible after a change in the estimated tree crop 
of any prorate district. Whenever a prorate district nears the end of 
the shipping schedule for that district and the committee ascertains that 
oranges (grown in that district) remain for handling under volume 
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regulation, the committee may (1) adjust the equity factor upward with 
corresponding changes in the weekly shipping schedules of all districts 
or (2) adjust the weekly shipment allocation schedules for all districts 
by adding thereto the difference between the aggregate quantity of 
oranges listed on the weekly shipment allocation schedule of each 
district during all of the preceding weeks and the sum of the aggregate 
quantity of oranges fixed by the Secretary for handling under general 
maturity and freeze damage allotment. 


In short, nothing in the order or in the regulations issued under the order 
permits the Secretary or the committee (NOAC) to take into consideration 
export facts or plans, in determining the amount of prorate bases, allotments, 
or equitable marketing opportunity between districts. 

Furthermore, if the committee (NOAC) or the Secretary were to ignore 
the express provisions of the order and regulations, including the definitions 
of “Oranges available for current shipment" and "Tree crop," and take into 
account export considerations, in determining the oranges permitted to be 
shipped by handlers under the order, that would violate § 8c(6)(C) of the Act 
(7 U.S.C. § 608c(6)(C)). Section 8c(6)(C) of the Act provides (7 U.S.C. § 
608c(6)(C) (emphasis added here differs from the emphasis added to the 
section in § V, supra)): 


(C) Allotting, or providing methods for allotting, the amount of any 
such commodity or product, or any grade, size, or quality thereof, which 
each handler may market in or transport to any or all markets in the 
current of interstate or foreign commerce or so as directly to burden, 
obstruct, or affect interstate or foreign commerce in such commodity 
or product thereof, under a uniform nile based [1] upon the amounts 
which each such handler has available for current shipment, or [2] upon 
the amounts shipped by each such handler in such prior period as the 
Secretary determines to be representative, or both, to the end that the total 
quantity of such commodity or product, or any grade, size, or quality 
thereof, to be marketed in or transported to any or all markets in the 
current of interstate or foreign commerce or so as directly to burden, 
obstruct, or affect interstate or foreign commerce in such commodity 
or product thereof, during any specified period or periods shall be 
equitably apportioned among all of the handlers thereof. 


Under § 8c(6)(C), allotments may be "equitably apportioned among all of 
the handlers thereof" in only three ways, viz., based (1) “upon the amounts 
which each such handler has available for current shipment," (2) "upon the 
amounts shipped by each such handler" in a prior representative period, or (3) 
upon a combination of the two specified ways. Based upon evidence adduced 
at the original promulgation hearing, which is not challenged by petitioners, 
the Secretary chose to apportion allotments under the California-Arizona 
Navel Orange Marketing Order among handlers solely in the first way 
authorized, i.e., based on the "amounts which each such handler has available 
for current shipment" (Finding 3). 

It is important to note that, even though § 8c(6)(C) authorizes the 
Secretary to regulate the amount of the commodity which each handler may 
market in “any or all markets" (which authorizes the Secretary, e.g., to regulate 
oranges shipped in domestic markets, leaving exported oranges free from 
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regulation), § 8c(6)(C) states that, where the Secretary regulates marketing 
in only a portion of the total available markets, allotments issued in the first 
way authorized must be based "upon the amounts which each such handler has 
available for current shipment"--not “upon the amounts which each such 
handler has available for current shipment in the regulated markets." 
Petitioners’ argument would require the addition of the phrase "in the 
regulated markets" in the first apportionment method authorized by § 
8c(6)(C). Only Congress can make that addition! 

Accordingly, if NOAC and the Secretary were to ignore the express 
provisions of the order and regulations, and base allotments upon only a 
portion of a district’s or a handler’s tree crop, i.e., that portion which will be 
shipped in the regulated market, their action would be contrary to the express 
provisions of § 8c(6)(C) of the Act. 

The legislative history of § 8c(6)(C) is consistent with the plain language 
of the section. The legislative history, which is discussed for a different 
purpose in § V, supra, states (H.R. Rep. No. 1241, 74th Cong., 1st Sess. 11 
(1935) (emphasis added)):* 


Such orders may also allot, or provide methods for allotting, the 
amount of such commodity, or of any grade, size, or quality thereof, 
which each handler may market or transport to markets. To secure a 
just allotment among all handlers of the commodity, allotments to 
individual handlers are required to be made in accordance with a uniform 
rule based upon the amount of the commodity which individual handlers 
have available i current shipment, or upon the volume of shipments 
made by such a handler during a representative period to be 
determined by the Secretary. 


This legislative history shows that the language at the end of § 8c(6)(C), 
relating to allotments being “equitably apportioned among all of the handlers 
thereof," merely reflects the congressional view that it is equitable to apportion 
allotments in one of the two ways expressly authorized, or a combination of 
the two. In other words, Congress did not mean by the "equitably 
apportioned" language at the end of § 8c(6)(C) to include a fourth method of 
apportioning allotments, i.e., in any manner determined by the Secretary to be 
equitable. As the !<gislative history states, to "secure a just [i.e., equitable] 
allotment among all handlers of the commodity, allotments to individual 
handlers are required to be made in accordance with a uniform rule based 
upon" one of the two specified factors, or a combination of the two. 

For the foregoing reasons, the Secretary and the committee (NOAC) are 
required by the order and the Act to treat all handlers equally. Specifically, 
they are required to apportion allotments equally to all handlers based on 
their “oranges available for current shipment," i.e. their “tree crop," 
notwithstanding the fact that District 2 handlers have an inherent advantage 
over District 1 handlers by virtue of District 2’s export advantage. (On the 


Identical legislative history is set forth in S. Rep. No. 1011, 74th Cong., 1st Sess. 12 (1935). 


169 





other hand, as shown above in this section, the bottom line is that both 
District 1 and District 2 handlers shipped virtually identical percentages of 
their oranges to the profitable fresh market (domestic and export)). 

It is the equal treatment of District 1 and District 2 handlers that is at the 
heart of petitioners’ criticism of the Secretary and the committee (NOAC). 
Petitioners complain that the equal treatment of District 1 and District 2 
handlers is inequitable because of District 2’s export advantage. For example, 
Dr. Jesse, petitioners’ principal expert witness, states (Ex. 35, pp. 7, 20-21 
(footnotes omitted); see also Tr. 493-96, 597, 602-03, 640-41, 659-60): 


In summary, this study finds that by equating equity with equality, 
the NOAC’s method of allocating prorate has resulted in inequitable 
treatment of district 1 handlers and growers. More specifically, failure 
to recognize district 2’s export sales advantage in allotting prorate has 
resulted in prorate being more restrictive in district 1. 


Equal treatment of handlers in different districts could, according to 
this section [§ aK, be inequitable if the districts were 
characterized by different production and marketing conditions. 


The Navel orange order makes explicit reference to ". . . equity of 
marketing opportunity to handlers in all districts ..." (7 CFR 
907.51(b)) q "Equity of marketing opportunity between prorate 
districts . . ." (7 CFR 907.110) in recognition of the AMAA’s mandate 
under 608c(6)(C) and (D). Also, conforming with 608c(11)(C), 
separate prorate districts are designated ". . . in recognition of the fact 
that there are general differences in maturity and keeping quality of 
oranges between certain geographical sections of the production area 
..." (7 CFR 907.66). However, interdistrict differences do not appear 
to be reflected in the way equity of marketing opportunity is pursued, 
which tends to equate equity with equality. 


Specifically, the procedure for affording equity of marketing 
sopeienn? involves the NOAC establishing an equity factor which is 
identical for each prorate district. The equity factor is the percentage 
of the total estimated tree crop in each district that may be shipped to 
the regulated market. 8/ This equity factor is subsequently used to 
allocate prorate among districts. Weckly shipping schedules differ 
among districts -- that is, district growers and handlers may elect to 
ship fresh oranges over a shorter or longer period of time. But weekl 
prorate allocations to district handlers are set so as to assure that eac 
a total seasonal allocation is the same regardless of season 
ength. 


This method of allocating prorate accounts for different "natural" 
shipping seasons among districts, 9/ in partial conformance with the 
requirement that the order recognize regional differences in production 
conditions. However, differences in marketing conditions do not appear 
to be recognized. Assigning fresh domestic prorates as equal 
proportions of district crop size fails to account for district 2’s export 
marketing advantage. More to the point, district 2 is allocated the 
same proportional share of the regulated market as district 1 when, in 
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fact, district 2 has superior marketing a in the unregulated 
fresh export market. The economic implications of this discrepancy are 
evaluated in the following section. 


Similarly, in his testimony, Dr. Jesse admitted that there was no disparity 
between districts if the Secretary and NOAC are precluded from consideri 
exports in apportioning allotments among districts and handlers. He testified 


(Tr. 602-03): 


JUDGE PALMER: ... And I am not commenting upon what 
the Order does or does or doesn’t, but if you were to assume, sir, that 
the Committee is precluded from considering exports when it 
establishes prorate allotments for the various districts in terms of how 
much they can ship to the fresh domestic market, did you find that 
there was any disparity in treatment by the Regulations that were 
issued, based upon the Committee recommendations, any disparity 
between the way the various districts were treated? 


THE WITNESS: ... I did not study that issue and moreover 
making the assumption completely, well, let me rephrase that response. 


Making that assumption takes away any probable disparity, but 
the point is that is the reason there is disparity, and as a consequence 
that cannot be ignored. 


The failure of petitioners’ experts to understand that the order and Act 
require equality between all handlers, irrespective of the export advantages 
shared only~by District 2 handlers, makes their views worthless, in this 
proceeding. Their erroneous legal views are based. in large part on § 
8c(11)(C) of the Act, which, as shown immediately below, is entirely 
irrelevant. 

Petitioners argue that the Secretary and the committee (NOAC) are not 
properly interpreting and applying the order because they are not giving due 
recognition to the differences in production and marketing between Districts 
1 and 2 (i.e., the differences involving export considerations), which petitioners 
contend is required by § 8c(11)(C) of the Act. To be properly understood, § 
8c(11)(C) must be read in the context of § 8c(11) in its entirety, and also in 
the context of § 8c(6) and (7). Section 8c(11) provides (7 U.S.C. § 608c(11)): 


(11) Regional application 


Ae No order shall be issued under this section which is applicable 
to all production areas or marketing areas, or both, of any commodity 
or product thereof unless the Secretary finds that the issuance of 
several orders applicable to the respective regional production areas or 
regional marketing areas, or both, as the case may be, of the 
commodity or product would not effectively carry out the declared 
policy of this chapter. 





(B) Except in the case of milk and its products, orders issued under 
this section shall be limited in their application to the smallest regional 
roduction areas or regional marketing areas, or both, as the case may 
&. which the Secretary finds practicable, consistently with carrying out 
such declared policy. 


(C) All orders issued under this section which are applicable to the 
same commodity or product thereof shall, so far as practicable, 
prescribe such different terms, applicable to different production areas 
and marketing areas, as the Secretary finds necessary to give due 
recognition to the differences in nied and marketing of such 
commodity or product in such areas. 


Section 8c(11)(C) gives no support to petitioners’ position here for several 
reasons, each of which is decisive against petitioners. In the first place, if the 
Secretary violated § 8c(11)(C) of the Act, the violation occurred when he 
promulgated the order--not when he applied the order. Since petitioners do 
not attack the legality of the order provisions, but only the interpretation of 
the order, any violation of § 8c(11)(C) would not aid petitioners here. 

Furthermore, even when the Secretary was writing the order, it would have 
been unlawful for the Secretary to include any term or condition in the order 
based on § 8c(11)(C). Specifically, § 8c(6) provides (7 U.S.C. § 608c(6) 
(emphasis added)): 


(6) Other commodities; terms and conditions of orders 


In the case of the agricultural commodities and the products 


thereof, other than milk and its products, specified in subsection (2) of 
this section [including fruits] orders issued pursuant to this section shall 
contain one or more of the following terms and conditions, and (except 
as provided in subsection (7) of this section), no others... . 


One of the “following terms and conditions" that may be included in an 
order is § 8c(6)(C), quoted above in this section and in § V, upon which basis 
the present order was issued. Subsection (7) of § 8c, referred to in the 
previous quotation, provides (7 U.S.C. § 608c(7)): 


(7) Terms common to all orders 
In the case of the agricultural commodities and the products thereof 


specified in subsection (2) of this section [including fruits] orders shall 
contain one or more of the following terms and conditions: 


(C) Providing for the selection by the Secretary of Agriculture, 
or a method for the selection, of an agency or agencies and defining 
their powers and duties, which shall include only the powers: 


(i) To administer such order in accordance with its terms 
and provisions; 
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(ii) To make rules and regulations to effectuate the terms 
and provisions of such order; 


(iii) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 


(iv) To recommend to the Secretary of Agriculture 
amendments to such order. 


(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and 
necessary to effectuate the other provisions of such order. 


Under the express language of the Act, orders regulating the handling of 
fruits "shall contain one or more" of the terms and conditions specified in § 
8c(6) and (7) of the Act, and "no others" (7 U.S.C. § 608c(6)). Accordingly, 
it would have been unlawful for the Secretary to include in an order a term 
or condition based on § 8c(11)(C), relied upon by petitioners. 

The ALJ correctly held that § 8c(11)(C) has nothing to do with 
recognizing differences between production or marketing conditions between 


different districts within the same marketing order, but, rather, relates to 
differences between different orders (e.g. differences between the 
California-Arizona orange order and the Florida orange order). The ALJ 
states (Initial Decision at 72-74): 


Consideration of whether Marketing Order 907’s flow-to-market 
volume restrictions have been equitably apportioned is complicated by 
the Order’s division of the production area into [four] districts and the 
Sareoone of the restrictions on a district-by-district basis. Petitioners 
believe, as does 368 jaan that this approach is expressly authorized 
by = (C) of subsection 8c(11) (7 U.S.C. § 608c(11)(C)), which 
provides: 


"All orders issued under this section which are applicable to 
the same commodity or product thereof shall, so far as 
practicable, prescribe such different terms, applicable to 
different production areas and marketing areas, as the Secretary 
finds necessary to give due recognition to the differences in 
production and saa ting of such commodity or product in such 
areas." 


Petitioners further assert that the Secretary failed to give the "due 
recognition" to differences between the production conditions of the 
several districts, required by paragraph (C) of subsection 8c(11)(C). 
However, the subsection has been misread. 
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The essential concern of Congress is expressed in the subsection’s 
preceding paragraph. Marketing Orders for all agricultural 
commodities other than milk must "be limited in their a — to the 
smallest regional production area" (7 U.S.C. § 608(11)( )). The point 
of paragraph (C) is to preclude circumvention of this limitation through 
the issuance of a multitude of marketing orders with unvarying 
provisions, to subject a given agricultural commodity produced in more 
than one region of the United States to identical regulation. The 
subsection was included to assure farmers that their agricultural 
commodities would not be ne by marketing orders tailored to 
the needs of farmers in another, diffcrent region, and not to theirs. 
This legislative intention is set forth in both the House and Senate 
reports on the subsection (H.R. REP. NO. 1241 (1935), p. 9, and S. 
REP. NO. 1011 (1935), p. 9): 


"So that proper recognition may be given to local differences 
which may exist in production or marketing methods or 
conditions, orders are required to be limited in their application 
to the smallest practicable regional production or marketing 
areas, and orders applicable to the same commodity or product 
are required to prescribe such terms applicable to different 
production or marketing areas as will recognize local production 
and marketing differences. Orders relating to milk and its 
eee are exempted from the requirement that they be 
imited in their os to the smallest practicable regional 
production or marketing areas." 


The real concern raised by the Order’s separation of the production 
area into districts is not whether it was sufficient under paragraph (C), 
but whether it is consonant with paragraph (B)’s prohibitions against 
a marketing order’s inclusion of more than the smallest practicable 
regional production area. If there are real and significant differences 
between the various districts of the regulated area of production which 
require special recognition when handling regulations are imposed, then 
the marketing order may be open to attack for violating paragraph 
(B)’s intended constraint on the Secretary. 


Under petitioners’ argument as to § 8c(11)(C), Congress’ careful 
enumeration of the terms and conditions that can be included in orders would 
be totally ineffective because, under § 8c(11)(C), as interpreted by petitioners, 
the Secretary would be free to include in marketing orders any terms or 
conditions that he felt necessary to give due recognition to differences in 
production and marketing within different districts of the same marketing 
order. 

For example, under petitioners’ argument, the requirement in § 8c(6)(C) 
that allotments must be apportioned “under a uniform rule based upon the 
amounts which each such handler has available for current shipment" could be 
altered, if the Secretary felt that alteration of the statutory requirement is 
appropriate, to recognize differences in marketing opportunities in various 
areas of a single marketing order. However, as explained above, there is no 
basis whatever for regarding § 8c(11)(C) as an open-ended authorization to 
the Secretary to include in orders whatever terms and conditions the Secretary 
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regards as necessary to give due recognition to differences in production and 
marketing between different districts of the marketing area involved in an 
order. 

Petitioners’ argument, under which § 8c(11)(C) would give open-ended 
authorization to the Secretary as to the provisions that could be included in 
marketing orders, is contrary to the view expressed in Zuber v. Allen, 396 US. 
168, 183 (1969), as to Congress’ intent to narrowly confine the Secretary’s 
delegated authority. The Court states (ibid): 


The statute before us does not contain a mandate phrased in broad 
and permissive terms. Congress has spoken with particularity and 
provided specifically enumerated differentials, which negatives the 
conclusion that it was thinking only in terms of historical 
considerations. The prefatory discussion in the House Report 
emphasizes the congressional purpose to confine the boundaries of the 
Secretary's delegated authority. 16/ In these circumstances an 
administrator does not have "broad dispensing power." See Addison v. 
Holly Hill Co., 322 U.S. 607, 617 (1944). 


* "To eliminate questions of improper delegation of legislative 


authority raised by the decisions in Schechter et al. v. United States, the 
provisions relating to orders enumerate the commodities to which 
orders issued by the Secretary of Agriculture may be applicable, 
rescribe fully the administrative procedure to be followe the 


ecretary in issuing, enforcing, and terminating orders, and specify the 
terms which may be included in orders dealing with the enumerated 
commodities." H.R. Rep. No. 1241, supra, at 8. See Brannan v. Stark, 
342 USS. 451, 465 (1952). 


It should be noted, however, that even though § 8c(11)(C) gives the 
Secretary no authority to include terms and conditions in the California- 
Arizona Navel Orange Order based on differences between production and 
marketing conditions in Districts 1 and 2, the provisions of §§ 8c(6)(C) and 
8c(7)(D) are broad enough to authorize many provisions that do, in fact, give 
recognition to differences in production and marketing between Districts 1 
and 2. 

For example, there are differences between Districts 1 and 2 involving 
when oranges mature and how long they can be stored. Nothing in §§ 
8c(6)(C) and 8c(7)(D) prevents the Secretary from promulgating order 
provisions that permit weekly shipping schedules to be prepared for each 
district, recognizing when the oranges in each district mature and their 
storability qualities, so long as the end result permits handlers in both districts 
to ship to the regulated domestic market the same percentage of their tree 
crops, over the course of the season. 

Similarly, other order provisions, authorized by §§ 8c(6)(C) and 8c(7)(D), 
recognize differences in growing areas and marketing conditions between the 
various districts, and provide handlers with some flexibility to alter allotments 
determined for a particular week, e.g., 7 C.F.R. § 907.55 (overshipments), 56 
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(undershipments), .57 (allotment loans), .60 (early maturity allotments), .61 
(short life allotments), .61a (freeze damage allotments). 

For the foregoing reasons, the Secretary and the committee (NOAC) 
properly treated all handlers equally, and properly ignored District 2’s export 
advantages in determining allotments. The only avenue available to 
petitioners is to argue to the Secretary in his rulemaking capacity that the 
order should be amended by changing the definition of "Handle," so as to 
include export shipments. 

In this respect, it should be noted that the Secretary recently held a 
promulgation hearing in 1983 to consider proposed amendments to the order, 
many of which became effective January 11, 1985. Even though petitioners 
attended the hearing and made some suggestions, they did not propose to 
include all exports within the definition of "Handle," nor did anyone else 
propose such an amendment, except as to Mexico (see 48 Fed. Reg. 11,276, 
11,277-85 (1983); 49 Fed. Reg. 29,071, 29,071-72 (1984).” Accordingly, 
petitioners had a recent opportunity to present their grievances to the 
Secretary in a rulemaking hearing, but they failed to take advantage of their 
opportunity to propose the only amendment that could solve their problem (if 
it is a valid problem) resulting from District 2’s inherent export advantage. 

Petitioners argue that Sunkist has enough votes to defeat any amendment 
that weuld eliminate District 2’s inherent export advantage.. Assuming that to 
be true, there is no law that guarantees to a dissident, vocal minority that their 
views will prevail. 


VII. Imposing Volume Regulation in District 1 When It Was N 
Imposed in One or More of the Other Districts Does Not Invalidate 
District 1’s Allotments. 


Petitioners argue, and the ALJ held (Initial Decision at 70-77), that the 
imposition of volume regulation in District 1, while one or more other districts 
were not subject to volume regulation, violates the requirement of the order 
and regulations that volume regulation shall provide equity of marketing 
opportunity to handlers in all districts (7 C.F.R. §§ 907.51, .110). Petitioners 
also argue that such action violates the statutory requirement for apportioning 
allotments "under a uniform rule based upon the amounts which each such 
handler has available for current shipment" (7 U.S.C. § 608c(6)(C)). 

However, there are a number of reasons why volume regulation may 
lawfully be in effect in one district, and not in one or more of the other 
districts, without interfering with any handler’s equitable marketing 
opportunity (see Findings 21-25). 

Petitioners particularly complain that District 2 was not subject to volume 
regulation at all during the 1982-83 and 1983-84 seasons. However, 
petitioners’ evidence shows that District 2 was exporting so many oranges 
during those years that it would have been useless to limit District 2’s 
domestic fresh shipments during those years (Ex. 9, 10, p. 10, Table 2; 
Findings 21-25). Specifically, during the 1982-83 season, District 2 handlers 


*%An amendment proposed by California Citrus Mutual, to make shipments to Mexico 
part of a handler’s prorate, was denied. 49 Fed. Reg. 29,071, 29,078 (1984). 
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shipped only 16.9% of their oranges to the domestic fresh market, while 
District 1 handlers were shipping 62.2% of their oranges to the domestic fresh 
market. Similarly, in the 1983-84 season, District 2 handlers shipped only 
36.3% of their oranges to the domestic fresh market, while District 1 handlers 
shipped 69.4% of their oranges to the domestic fresh market. (Finding 23). 

During the years when volume regulation was imposed in District 2, it 
started later and ended earlier than in District 1. However, petitioners’ 
evidence proves conclusively that District 2 does not begin shipping substantial 
volumes of oranges to the domestic fresh market nearly as early as District 1, 
in view of different maturing times and export considerations (Finding 22); 
and that District 2 does not utilize all of its allotments at the end of the 
season in view of District 2’s heavy exports of oranges (Findings 22, 24-25). 
Accordingly, beginning volume regulation in District 2 at a later date than 
District 1, and ending volume regulation in District 2 earlier than in District 
1, does not in any way impair the equity of marketing opportunity of District 
1 handlers. In fact, during the 10-year period from the 1974-75 marketing 
season through the 1983-84 season, District 1 handlers (whom petitioners 
complain were disadvantaged) shipped approximately twice as many oranges 
to the domestic fresh market as District 2 handlers, viz., 66.3% for District 1 
handlers compared to only 33.3% for District 2 handlers (Finding 21). 

Petitioners, in their briefs and evidence, make it clear that they are not 
really complaining that District 2 handlers have been enabled to ship more 
oranges to the domestic fresh market than District 1 handlers. Petitioners’ 
real complaint is that, inasmuch as District 2 handlers were not regulated 
during certain periods, District 1 handlers were prevented from having "any 
possible forfeitures from District 2 being credited to reduce District 1 
overshipments” (Findings of Sequoia and Exeter filed Jan. 23, 1986, at 35). 
However, nothing in the Act or the order requires the Secretary to impose 
volume regulation on District 2 handlers, during periods when they could not 
begin to use allotments, just so that District 1 handlers can ship more than 
their equitable share, as a result of the order provisions that allow forfeitures 
in one district to obviate the need for another district to repay overshipments 
(7 C.F.R. § 907.55). 


similar contentions are repeatedly made in petitioners’ briefs and evidence (e.g., Ex. 35, 
p. 54, Table 14; Tr. 97-98, 224, 230, 348, 483-85, 488-91, 509-11, 542-44, 568-69, 605-09, 618-19, 
630-31, 659). 


lft is not likely that District 1 handlers would have fared any better even if the Secretary 
had imposed volume limitations on District 2 handlers when they could not possibly have used 
them. When NOAC makes its weekly recommendations to the Secretary, NOAC is well aware 
of the total marketing situation, including loans and forfeitures (e.g., Tr. 1620-24, 1671-75). If 
NOAC recommended volume limitations for District 2 handlers during a period when NOAC 
knew that District 2 handlers could not possibly use them (because of their large exports), 
NOAC would have realized that District 2's large forfeitures would be used by District 1 
handlers to reduce overshipments. That logically would have led to a recommendation for a 
smaller allotment for District 1 handlers, which, combined with the forfeitures used to reduce 
overshipments, equalled the allotment actually fixed for District 1. 
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Although petitioners occasionally refer to the lack of volume regulation "in 
other districts," which would include Districts 3 and 4, petitioners’ main attack, 
in the evidence and briefs, is directed towards the lack of volume regulation 
in District 2, which is explained above. In fact, Dr. Jesse, whose report (Ex. 
35) was 99.9% of petitioners’ case, in this respect (Tr. 405), focused his report 
exclusively on "District 1 versus District 2, rather than into also examining 
District 3 and District 4," in part, to reduce the “statistical burden," but the 
"more important reason" was the small size of Districts 3 and 4 (Tr. 435). 

There is no evidence in the record to expiain why Districts 3 and 4 were 
not regulated, at times, when District 1 was regulated. Petitioners have the 
burden of proof, and the mere fact that volume regulation is imposed in one 
district while it is not imposed in another district does not, by itself, give rise 
to a presumption of inequality (see Findings 21-25 and the discussion above 
in this section). 

During the 5 years of regulated shipments in which District 4 was in 
existence, it shipped an average of only 66.3% of its oranges to the domestic 
fresh market, which is identical to District 1’s 10-year average (Finding 23). 
District 4’s 5-year average is only 14% higher than District 1’s average for the 
same 5 years. Hence there is no basis for concluding that District 4 handlers 
had greater marketing opportunity than District 1 handlers. 

On the other hand, District 3 handlers shipped an average of 81.8% of 
their oranges to the domestic fresh market during the 10-year period from 
1974-75 through 1983-84, compared to District 1’s 66.3% for the same 10 
years (Finding 23). There is enough of a discrepancy, in this respect, to 
establish a prima facie case of unequal treatment during 1975-76, 1977-78 
through 1980-81, and 1982-83 through 1983-84 (Finding 23). 

The discrepancy between Districts 1 and 3 is explained, in part, by the fact 
that District 3 and District 1 both shipped oranges to the domestic fresh 
market at the beginning of the season, before volume regulation was imposed 
in either district, and those oranges constituted a much larger percentage of 
District 3’s tree crop than District 1’s tree crop. That would entirely explain 
the discrepancy in 1975-76 (Ex. 2, p. 10). 

However, volume regulation ended earlier in District 3 than in District 1, 
and District 3 shipped more of its oranges to the domestic fresh market after 
its volume regulation had ended than in the case of District 1. There is 
nothing in the record to rebut the prima facie case of unequal treatment 
between Districts 1 and 3, in this respect, from 1977-78 through 1980-81, and 
1982-83 through 1983-84. 

In any event, however, if the Secretary erred by restricting District 1’s fresh 
domestic marketings more than he restricted Districts 3 and 4, the error was 
so small as to be de minimis. 

For example, during the 1983-84 season, when District 3 handlers shipped 
734.34 cars to the domestic fresh market, out of their total movement of 
802.05 cars, or 91.56% (Ex. 10, p. 11, Table 3), District 1 handlers shipped 
42,044.9 cars to the domestic fresh market, out of their total movement of 
60,604.72 cars, or orily 69.38% (Ex. 10, p. 9, Table 1), a difference of 22.18%. 
If District 3 had shipped only the same percentage of its oranges to the 
domestic fresh market as District 1 (i.e., 69.38%), District 3 would have 
shipped 556.46 cars (.6938 x 802.05 = 556.46), or 177.88 less cars than it 
actually shipped (734.34 - 556.46 = 177.88). If those 177.88 cars had not been 
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shipped by District 3 handlers, and District 1’s fresh domestic shipments had 
been increased by 177.88 cars, it would have increased District 1’s fresh 
domestic shipments by slightly less than 3/10 of 1% (177.88 + 60,604.72 = 
.0029; alternatively, 42,044.9 + 177.88 = 42,222.78 + 60,604.72 = .6967; .6967 - 
6938 = .0029).# 

District 4’s shipments to the domestic fresh market were 6.4% more than 
District 1’s, during the year just discussed, 1983-84, i.e., District 4 shipped 
278.49 cars to the domestic fresh market, out of its total movement of 367.35 
cars, or 75.81% (Ex. 10, p. 12, Table 4). If District 4 had shipped only the 
same percentage to the domestic fresh market as District 1 (69.38%), District 
4 would have shipped 254.87 cars (.6938 x 367.35 = 254.87), or 23.62 cars less 
than it actually shipped (278.49 - 254.87 = 23.62). If those 23.62 cars had 
been used to increase District 1’s fresh domestic shipments, it would have 
increased District 1’s fresh domestic shipments by less than 4/100 of 1% 
(23.62 -". 60,604.72 = .00039). 

If District 3’s 177.88 “extra” cars and District 4’s 23.62 "extra" cars had both 
been used to increase District 1’s fresh domestic shipments for 1983-84, it 
would have increased District 1’s fresh domestic shipments by slightly less than 
1/3 of 1% (177.88 + 23.62 = 201.5 + 60,604.72 = .0033248; alternatively, 
42,044.9 + 177.88 + 23.62 = 42,246.4+ 60,604.72 = .697081; .697081 - 
6938 = .003281).° 

Even if petitioners had shown that NOAC and the Secretary erred by 
restricting District 1 handlers more than District 3 and 4 handlers during the 
time periods involved in this case, I would not hold invalid the entire 
allotment system for District 1 during those periods because of such de 
minimis errors. See Davis v. Bandemer, 106 S. Ct. 2797, 2811 (1986); 
Nutri/System, Inc. v. Con-Stan Industries, Inc., 809 F.2d 601, 606-07 (9th Cir. 
1987); Bart v. Telford, 677 F.2d 622, 625 (7th Cir. 1982). 

The situation is, in this respect, quite different from that involved in Jn re 
Central Citrus Co., 34 Agric. Dec. 1428 (1975), attached as an Appendix to this 
decision. In Central Citrus, I held that petitioner was exempt from any 
obligation in connection with the shipment of navel oranges during a single 
week, November 3-9, 1972. Petitioner was permitted to ship only 8.11 cars of 
early maturity oranges during that week, but shipped 13.29 cars to the 
domestic fresh market, or 5.18 cars in excess of its permissible limit (34 Agric. 
Dec. at 1444). The overshipment in Central Citrus occurred during a single 
week in order to test the validity of the system for apportioning early maturity 
allotments under the same order at issue here. Since the case was a test case 
to determine the validity of the entire early maturity allotment system, the de 
minimis rule was inapplicable. If, in the circumstances of Central Citrus, 
another handler had argued that the entire year’s marketing program was 
invalid, or even that the allotment program for all handlers during the one 


Three-tenths of 1% = .003 (.3 x .01 = .003). 
SOne-third of 1% = .0033333 (1 + 3 = .3333333 x .01 = .0033333). 
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week at issue in Central Citrus was invalid, I would have applied the de 
minimis rule and refused to invalidate volume regulation for the entire year, 
or even for all handlers for the single week. In the present case, there would 
be no basis for invalidating the entire regulatory program for a number of 
years merely because of an error as to a relatively trifling amount of domestic 
shipments. 

If NOAC and the Division Director did not have a proper reason for 
exempting District 3 from regulation during the time periods involved here, 
they should correct their error in the future. The fact that a handler is in a 
district that ships, in total, only a relatively trifling amount of oranges to the 
domestic fresh market is no reason for letting handlers in that district ship 
more of their "tree crop" to the domestic fresh market than handlers in 
District 1. See In re Central Citrus Co., 34 Agric. Dec. 1428, 1467-1504 (1975). 
If this issue were raised in a future case, after NOAC and the Department 
had any erroneous legal views called to their attention by this decision, I 
would not excuse even a de minimis error, if it was in deliberate disregard of 
the views set forth in this decision.“ 


VIII. The California-Arizona Navel Orange Regulatory Program Does 
Not Involve an Unconstitutional Delegation of Congressional Authority. 


The ALJ properly rejected petitioners’ contention that the 
California-Arizona Navel Orange Regulatory Program involves an 
unconstitutional delegation of congressional authority. I am in sufficient 
agreement with the ALJ’s views, in this respect, to warrant adopting, rather 
than rewriting, his views, except for trivial changes. The ALJ states (Initial 
Decision at 49-55): 


1. Application and Implications of the Nondelegation Doctrine. 


The Agricultural Marketing Agreement Act of 1937 was enacted in 
replacement of Acts of 1933 and 1935, shortly after the Supreme 
Court’s decision in Schechter Poultry Corp. v. United States, 295 U.S. 495 
(1935). As was later recognized by the Supreme Court in Zuber v. 
Allen, 396 U.S. 168, 175-176, and Justice Black’s dissent at 200-201 
(1969), the Act was drafted to be responsive to the requirements stated 
in Schechter, which forbade standardless delegations of power. In time, 
the nondelegation doctrine enunciated in Schechter and the Supreme 
Court’s contemporaneous decision in Panama Refining Co. v. Ryan, 293 


“In the future, it would be prudent for NOAC and the Secretary to document the reasons 
why volume limitation is not imposed in one district when it is imposed in one or more other 
districts. The record contains NOAC’s minutes from 1978-79 through 1984-85 (Ex. 775-781), 
and they do not reveal why volume limitation was not recommended for Districts 2, 3 and 4 
during periods when it was recommended for District 1. Whether the Division Director’s 
records reveal his reasons for such action is not known, because petitioners introduced only a 
few of the records they had obtained from the Department relating to the last 3-year period 
(see Ex. 791-797), and the similar records prior to the 1982-83 season were routinely destroyed, 
Since petitioners made no request to have the records preserved (Tr. 956-57, 967). By not 
introducing in evidence all of the informal rulemaking records reviewed by the Director for the 
last 3 years, and by not insuring the preservation of the earlier records, petitioners failed to 
meet their burden of proof. 
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USS. 388 (1935), came to be regarded by some legal scholars as a prime 
example of a doctrine that is oft-cited but seldom observed. 15) 


15/ See 1K. Davis, Administrative Law Treatise, 2d ed. §§ 3.2 and 
3.8 1978);* and see Mu ~ v. Smith, 307 U.S. 38, 48-49 (1939); Yakus 
v. United States, 321 U.S. 414, 426-427 (1944); Fahey v. Mallonee, 332 
US. 245, 249-253 (1947); and Secretary of Agriculture v. Central Roig 
Co., 338 U.S. 604, 610-614 (1950). 


However, the present viability of the doctrine was reaffirmed in 
Justice Stevens’ majority opinion and the concurring opinion of [now] 
Chief Justice Rehnquist, in Industrial Union Dept. v. American Petrol. 
Inst., 448 U.S. 607, at 646, 672-676 and 684-687 (1980), and in the [now] 
Chief Justice’s dissenting opinion in American Textile Mfrs. Inst. v. 
Donovan, 452 U.S. 490, at 547-548 (1981). Even so, the application of 
the nondelegation doctrine as a constraint on agency action is extremely 
limited, 16/ and is most appropriate when the separation-of-powers 


16/ It is typically alluded to as justification for reading a statute 
narrowly. See National Cable Television Assn. v. United States, 415 U.S. 
336, 342 (1974); and Industrial Union Dept. v. American Petrol. Inst., 
supra, majority opinion, at 646. 


doctrine spacers to be endangered by an excessive shift of power from 


the Legislative to the Executive Branch. 17/ That concern is not 
present here, and the Agricultural Marketing Agreement Act has 


17/_ ‘For anexcellent discussion of the separation-of-powers doctrine, 
see Strauss "Separation of Powers in Court--Foolish Inconsistency", soon 
to be published in the Cornell Law Review. 


always withstood such challenges on the basis that its terms and 
provisions are explicit and the powers conferred upon the Secretary are 
not unbridled. See, e.g., Zuber, supra, and United States v. Rock Royal 
Co-op., 307 U.S. 533 (1939). 


Nevertheless, a year after deciding Schechter and Panama Refining 
Co., the Supreme Court issued a decision that dealt with a type of 
delegated congressional power that is of immediate concern. In Carter 
v. Carter Coal Co., 298 U.S. 238, 311 (1936), the Court struck down a 
direct delegation of power by Congress to private parties, calling it 


65] agree with Professor Davis’ view that the "current law is not in the Panama and 
Schechter opinions (id., § 3:8 (1982 Supp.)). 


181 





“legislative delegation in its most obnoxious form" because "[t]he power 
conferred upon the majority is, in effect, the power to regulate the 
affairs of an unwilling minority,” and "one person may not be entrusted 
with the power to regulate the business of another, and especially of a 
competitor." 


Three years later, the Supreme Court, in Currin v. Wallace, 306 U.S. 
1 (1939), and in Rock Royal Co-op., supra, held that the Carter Coal 
decision did not preclude laws which precondition the application of a 
regulation upon a favorable vote of industry members in a 
reierendum.18/ 


18/ See also Edwards v. United States, 91 F.2d 767, 789 (9th Cir. 
1937). Edwards also contains, at 780-783, a discussion of the extent to 
which other holdings of Carter Coal were overruled by NLRB v. Jones 
& Laughlin Steel Corp., 301 U.S. 1 (1937). 


The following year, it held in Sunshine Coal Co. v. Adkins, 310 U.S. 
381, 399 (1940), that Congress may entrust administrative activities to 
an industry group, without violation of the nondelegation doctrine as 
expressed in Comer Coal, if the industry members function 
subordinately to a government agency. 


The Secretary assigned the executive direction of Marketing Order 
907 to an industry committee pursuant to § 8c(7)(C) of the Act (7 
US.C. § 608c(7)(C)). This provision of the Act generally charges the 
Secretary, as did the predecessor Act of 1935 (49 Stat. 750, 757, Aug. 


24, 1935), to include in a marketing order, terms and conditions for: 


“Providing for the selection by the Secretary of Agriculture, or 
a method for the selection, of an agency or agencies and 
defining their powers and duties, which shall include only the 
powers: 


(i) To administer such order in accordance with its terms 
and provisions; 


ii) To make rules and regulations to effectuate the terms and 
— & 
provisions of such order; 


(iii) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 


(iv) To recommend to the Secretary of Agriculture 
amendments to such order. 


"No person acting as a member of an agency established pursuant to 
this paragraph shall be deemed to be acting in an official capacity, 
within the meaning of section 610(g) of the title, unless such person 
receives compensation for his personal services from funds of the 
United States. There shall be included in the membership of any 
agency selected to administer a marketing order applicable to grapefruit 
or pears for canning or freezing one or more representatives of 
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processors of the commodity specified in such order: Provided, That 
in a marketing order applicable to pears for canning or freezing the 
— of processors and producers on such agency shall be 
equal." 


Other than the last sentence, which was added in 1954 (68 Stat. 897, 
907, Aug. 28, 1954), [and amended in 1972 (86 Stat. 780 (1972),] the 
uoted provisions of the Act were basically derived from § 8c(7)(C) of 
the 1935 Act, which contemplated the use of industry groups as 
administrating agencies of marketing orders. 19/ 


19/ See H.R. REP. NO. 1241 (1935) at 12;S. REP. NO. 1011 oo” 
at 12-13; and Conference Report [H.R. Conf. Rep. No. 1757, 74 
Cong., 1st Sess.] (1935) at 22. The Conference Report noted that 
House Amendment No. 38 to the 1935 Act, to which the Senate 
receded, forbade the selection of cooperative associations to act as 
agencies to administer orders applicable to milk; and it follows that 
Congress well understood that industry groups would be selected to 
administer orders applicable to other commodities. 


In contrast to marketing orders for milk, which make provisions for 
their administration at the hands of a career specialist appointed by the 
Secretary to whom all functions of administration are delegated, the 
marketing orders which regulate the handling of various fruits, 
vegetables, and specialty crops generally assign administrative duties to 
a committee of industry rr with ministerial functions in turn 
assigned to an employee manager. Marketing Order 907 is, in this 
sense, typical of other orders for fruits and vegetables. 


Also, as is typical of other orders of this type, Marketing Order 907 
authorizes the industry advisory committee to make recommendations 
to the Secretary, but places ultimate authority in the Secretary to limit 
and set the quantity of oranges which may be handled in each prorate 
district during a specified week (7 C.F.R. § 907.52). For this reason the 
holding of Carter Coal is in the main inapposite. As was stated by 
Justice Douglas in Sunshine Coal Co. v. Adkins, 310 U.S. 381, 399 
(1940): "Nor has Congress delegated its legislative authority to the 
industry. The members of the . . . (industry group) function 
subordinately to the Commission .... Since law-making is not 
entrusted to the industry, this statutory scheme is unquestionably valid." 
See also, Todd & Co. v. SEC, 557 F.2d 1008, 1012-1013 (3d Cir. 1977); 
and First Jersey Securities, Inc. v. Bergen, 605 F.2d 690, 697 (3d Cir. 
1979) [, cert. denied, 444 U.S. 1074 (1980)].° 


See, also, R.H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir. 1952), cert. denied, 344 
U.S. 855 (1952). 
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Moreover, constitutional challenges directed against marketing 
orders because of their administration by self- interested industry 
members have been specifically denied for the reason that the Secretary 
has retained ultimate authority. Chiglades Farm, Ltd. v. Butz, 485 F.2d 
1125, 1134 (Sth Cir. 1973) [, cert. denied, 417 U.S. 968 (1974)]; and 
Whittenburg v. United States, 100 F.2d 520, 522-523 (Sth Cir. 1939). See 
also, Vaughn-Griffin Packing Company v. Freeman, 294 F. Supp. 458, 
467-468 (M.D. Fla. 1968) [, aff'd, 423 F.2d 1094 (Sth Cir. 1970); United 
States v. Western Fruit Growers, Inc., 34 F. Supp. 794, 796 (1940) ("The 
establishment of pro-rates and allotments. . . is the act of the Secretary 
of > caida aff-d in part and rev'd in part, 124 F.2d 381 (9th Cir. 
1941)]. 

Accordingly, the various arguments advanced by petitioners under 
the a doctrine have no application except as they serve to 
emphasize the importance of the Secretary’s independent exercise of his 
retained, decisional powers. 


Legislative standards far less specific than those contained in the present 
Act have been held to state a sufficiently definite standard for administrative 
action. See Lichter v. United States, 334 U.S. 742, 785-86 (1948) ("excessive 
profits"); American Power & Light Co. v. SEC, 329 U.S. 90, 104-06 (1946) 
("unduly or unnecessarily complicate the structure" of a corporation, or 
“unfairly or inequitably distribute voting power"); Bowles v. Willingham, 321 
US. 503, 514-16 (1944) ("generally fair and equitable [rents that] will 
effectuate the purposes" of the Act); Yakus v. United States, 321 US. 414, 
422-27 (1944) ("fair and equitable" prices that will tend to effectuate the 
purposes of the Act); FPC v. Hope Natural Gas Co., 320 U.S. 591, 600-01 
(1944) ("just and reasonable" rates); National Broadcasting Co. v. United States, 
319 U.S. 190, 216, 225-26 (1943) ("public interest, convenience, or necessity"); 
United States v. Ragen, 314 U.S. 513, 523-24 (1942) ("reasonable" allowance for 
salaries or compensation for services); Sunshine Anthracite Coal Co. v. Adkins, 
310 U.S. 381, 397-98 (1940) ("fair return" on the "fair value" of property); FTC 
v. R.F. Keppel & Brothers, Inc., 291 U.S. 304, 311-19 (1934) (“unfair methods 
of competition"); Tagg Brothers & Moorhead v. United States, 280 U.S. 420, 431 
(1930) ("just and reasonable" rates); Levy Leasing Co. v. Siegel, 258 U.S. 242, 
243, 248-50 (1922) ("fair and reasonable" rent); United States v. Donahue 


‘Whether NOAC could be authorized to issue volume limitation regulations under 7 
U.S.C. § 608c(7)(C)(ii), as long as the Secretary retained ultimate authority by means of a 
provision such as 7 C.F.R. § 907.81, need not be decided here. It is provided in 7 C.F.R. § 
907.81: 


§ 907.81. Right of the Secretary. 


The members of the committee (including successors and alternates), and any 
agents, employees, or representatives thereof, shall be subject to removal or suspension 
by the Secretary at any time. Each and every regulation, decision, determination, or 
other act of the committee shall be subject to the continuing right of the Secretary to 
disapprove of the same at any time. Upon such disapproval, the disapproved action 
of the committee shall be deemed null and void, except as to acts done in reliance 
thereon or in compliance therewith prior to such disapproval by the Secretary. If the 
committee, for any reason, fails to perform its duties or exercise its powers under this 
part, the Secretary may designate another agency to perform such duties and exercise 


such powers. 
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Brothers, Inc., 59 F.2d 1019, 1023 (8th Cir. 1932) (“unfair, unjustly 
discriminatory, or deceptive practice or device"). 

For the foregoing reasons, there is no basis for petitioners’ contention that 
the California-Arizona Navel Orange Regulatory Program involves an 
unconstitutional delegation of congressional authority. 


The ALJ Erred in Permitting Inquiry into the Mental Eroceaaes of the 


Ba min oe Decisionmakers. _ Nonethel r 
Proper Administrative Decisionmaking Which _ N = rel 
R r-Stamp NOAC’s Recommendations. 


As shown in § IX(B) below, there was no showing of bad faith or an 
inadequate administrative record that would have properly permitted inquiry 
into the mental processes of the Department’s decisionmakers. But, in any 
event, as shown in § IX(A), immediately following, the Secretary's 
decisionmakers acted properly, with an adequate administrative record. 


A. The Department’s Decisionmakers Acted Properly and Engaged in 
Reasoned Decisionmaking Which Did Not Merely Ru 


NOAC’s Recommendations. 


1. The Weekly Volume Regulations. 


The only witness who was knowledgeable concerning the promulgation of 
weekly volume limitations by U.S.D.A. was Ronald L. Cioffi, then Chief of the 
Marketing Agreements Section, Fruit Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service (Finding 18). Two other former officials of the 
Department, Charles L. (Bill) McMillan, Assistant Secretary for Marketing 
and Inspection Services, and his Deputy, John E. Ford, whose testimony is 
featured by petitioners (and, to a lesser extent, by the ALJ), were not involved 
in promulgating the weekly volume regulations. 

Mr. Cioffi described the careful review by the Department of NOAC’s 
weekly recommendations. The Department’s actions include (i) the statistical 
wire sent on Monday by the Secretary’s Marketing Field Office representative 
in Los Angeles to the marketing specialist in the Marketing Agreements 
Section of the Fruit Branch and to the Program Analysis Section of the Fruit 
Branch; (ii) the analysis of the statistical wire by the marketing specialist, who 
compared the figures with the previous few weeks and the previous year; (iii) 
the telephone report on Tuesday by the Secretary’s Los Angeles representative 
to the marketing specialist, informing him of what occurred at NOAC’s 
meeting, NOAC’s recommendations, the vote, and other information; (iv) the 
written report sent on Tuesday by electronic mail from the Secretary’s Los 
Angeles representative to the marketing specialist, which included dissenting 
views of NOAC members; (v) further evaluation of the recommendation by 
the marketing specialist based on the foregoing material and the price 
projection data received from the Program Analysis Section; (vi) preparation 
of an Impact Statement by the marketing specialist summarizing the data 
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received and evaluated; (vii) additional telephone calls made by the marketing 
specialist or additional review of government and trade publications, where 
necessary; (viii) preparation of the weekly regulation by the marketing 
specialist, together with a short transmittal memorandum; (ix) review of the 
regulatory docket (which includes, but is not limited to, the Impact Statement, 
transmittal memorandum, and regulation) first by the Section Chief, and then 
by the Branch Chief and the Division Director, each of whom might ask 
questions he thought appropriate; and (x) signing of the regulation by the 
Division Director (Finding 18). 

Although there is no evidence that the Director ever changed NOAC’s 
recommendation as to the specific number of cars that should be permitted 
to be shipped by a particular district, the record includes at least seven 
examples over a period of 4 years (five of which relate to the 1985 situation) 
where NOAC recommended volume limitations for a particular week, but the 
Division Director refused to promulgate volume limitations (Finding 20). This 
demonstrates that the Department independently evaluated NOAC’s 
recommendations, and exercised the authority, when it felt necessary, to differ 
with NOAC’s recommendations. This is consistent with the Act, which 
“contemplates a cooperative venture among the Secretary, handlers, and 
producers the principal purposes of which are to raise the price of agricultural 
products and to establish an orderly system for marketing them." Block v. 
Community Nutrition Institute, 467 U.S. 340, 346 (1984). 

The same cooperative venture is referred to in Chiglades Farm, Ltd. v. 
Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), cert. denied, 417 U.S. 968 (1974), as 
follows: 


Congress has approved the use of such _producer-controlled 
committees on the theory that the most sound decisions will result from 
permitting those in the area with the greatest knowledge of the 
industry’s needs to make recommendations to the Secretary. See, e.g., 
Sen. Rep. No. 566, 87th Cong., 1st Sess., p. 39, 2 U.S.C.C.A.N., 87th 
Cong., 1st Sess., pp. 2243, 2281. 


In this respect, it should be noted that Congress does not intend for the 
Secretary to substitute his judgment for that of the industry as to how best to 
market a crop in ordinary circumstances. As stated in H.R. Rep. No. 271, 
99th Cong., 1st Sess. 193, reprinted in 1985 U.S. Code Cong. & Admin. News 
1103, 1297 (emphasis added): 


THE AGRICULTURAL MARKETING AGREEMENT ACT 


The Committee restates its oe for marketing orders and 
t 


agreements as set forth in the Agricultural Marketing Agreement Act 
of 1937 as amended. The Committee supports the authority conferred 
upon the Secretary to establish and maintain orderly marketing 
=— for any agricultural commodity enumerated in section 
es 


Historically, Marketing Order Administrative Committees, 


comprised of producer, handler, and consumer representatives 
appointed by the Secretary, have been instrumental in recommending 
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regulations necessary to maintain orderly market conditions. In large 
measure, the Administrative Committees help to ensure that 
commodity supplies achieve specified quality standards in a regular flow 
established through marketing quotas. The Committee encourages the 
cooperation of the Secretary with designated Administrative 
Committees. To the extent that recommendations of the Administrative 
Committee are reasonable, further the purposes of the Agricultural 
Marketing Agreement Act of 1937, and reflect a consensus of all elements 
of an industry, the Secretary generally should not substitute his judgment 
for that of the industry in how best to market a crop. 


NOAC’s weekly volume limitation recommendations represent a consensus 
of the industry (Finding 17). A "consensus" is, of course, "the judgment 
arrived at by most of those concerned" (Webster’s Third New International 
Dictionary, Unabridged 482 (1981). NOAC is representative of the entire 
industry (Findings 3, 17).* Over half of the final votes as to NOAC’s weekly 
volume recommendations were unanimous. Most of the others were nearly 
unanimous. (Finding 17). 

Petitioners and the ALJ assert that, in those instances where there was a 
dissent to NOAC’s weekly volume recommendation, the administrative process 
was faulty because the marketing specialist did not "upstream" information as 
to alternative views by NOAC members. But substantial evidence does not 
support their assertion. In fact, their assertion is built on a foundation of 
quicksand. 

Petitioners and the ALJ erroneously believe that the record shows that, on 
some occasions, a marketing specialist, who prepared the weekly regulations 
signed by the Director of the Fruit and Vegetable Division, obtained 
information over the telephone, such as alternative views of some NOAC 
members that were different from NOAC’s recommendation, which he did not 
include in his written Impact Statement, and which were, therefore, not 
available to the Director. 

In the first place, petitioners and the ALJ rely, in this respect, solely on the 
testimony of Mr. Cioffi, who was testifying only as to his personal actions 
when he was a marketing specialist--not as to Department policy (Tr. 
1625-38). Mr. Cioffi ceased being the marketing specialist handling the weekly 
volume limitation regulations in 1977 (Tr. 1559, 1632). Mr. Cioffi testified 
that "[i]ts rather vague as to what the actual telephone conversations that I 
had. I am thinking that it was somewhere in the--well much earlier time" (Tr. 


Petitioners are a small group of District 1 dissidents who do not speak for other handlers 
in District 1. An amicus curiae brief filed on behalf of Sunkist and 10 independent District 1 
handlers, in opposition to petitioners, asserts that Sunkist and the 10 independents handle more 
than 80% of the oranges in District 1 (Initial Amicus Curiae Brief In Support of Appeal Of 
Respondent at 1-2 (July 7, 1987)). Petitioners correctly argue that the record does not show 
that Sunkist and the 10 independents handle over 80% of the volume in District 1, but the 
record does show, nonetheless, that petitioners handle only a small percentage of the District 
1 navel orange crop. Furthermore, in the latest producer referendum, 91% of the voting 
producers favored continuation of the navel orange marketing order program (Finding 4). 
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1629), i.e., much earlier than 1977. Even though he then became head of the 
Marketing Agreement Section of the Fruit Branch (Tr. 1559), there is no 
evidence in the record, and I do not infer, that he established a policy as 
section head to omit from the marketing specialist’s written report any 
information received over the telephone. Petitioners, who have the burden of 
proof, did not choose to ask Mr. Cioffi as to whether there was a Department 
policy, during the relevant time period of this case, to fail to "upstream" 
information as to alternative NOAC views. This is dispositive of this issue 
against petitioners. 

Furthermore, Mr. Cioffi’s testimony, in this respect, was "hypothetical" (Tr. 
1637). Apparently, he misunderstood the questions by petitioners’ attorney on 
cross-examination, and erroneously thought that the attorney was asking him 
about hypothetical situations where he (Mr. Cioffi) might have obtained 
telephone information relating, e.g., to alternative NOAC views, which were 
not included in his written Impact Statement (Tr. 1627, 1637-38; and see Tr. 
1625-38). When the misunderstanding was clarified, and Mr. Cioffi was asked 
as to what he actually recalled, he did not recall anything actually discussed 
over the telephone (Tr. 1637-38). His testimony, in this respect, ties in with 
his earlier testimony that if "there was other information that I obtained, I 
would probably pass it on verbally to my supervisor" (Tr. 1634-35). The 
hypothetical nature of Mr. Cioffi’s testimony, in this respect, is also dispositive 
of this issue against petitioners. 

In addition, even if alternative NOAC views were not included in the 
weekly Impact Statements, it is quite likely that such alternative views were 
included in the Telecopier wire sent by the Secretary’s Marketing Field Office 
representative, which wire was apparently forwarded to the Director. 
Mr. Cioffi testified that when he was the marketing specialist, he sent forward 
to his supervisors a copy of the statistical wire (e.g., Ex. 791) and a copy of the 
Telecopier wire (e.g., Ex. 792) sent by the Secretary’s Marketing Field Office 
representative in Los Angeles (Finding 18, note 22). Petitioners, who have the 
burden of proof, failed to prove that the statistical wire and the Telecopier 
wire were not also sent forward as part of the regulatory package during the 
relevant time period of this case.” 


The questioning of Mr. Cioffi bounced back and forth between the Department’s present 
practice and the practice (prior to 1977) when Mr. Cioffi was a marketing specialist, so that it 
is not possible to determine the present practice with certainty. The Department’s attorney 
Stated, without contradiction, that "we turned over to Mr. Epport and his clients a copy of the 
information which accompanies each of these dockets on a weekly basis" (Tr. 1606; and see 
Tr. 956-57). That information included the statistical wire and the Telecopier wire (Ex. 791-792; 
Tr. 1606-18, 1937-40, 1944, 1949, 1957). Similarly, Respondent’s Appeal Petition at 25-26 states, 
without contradiction, that the statistical wire and the Telecopier wire are part of the docket 
transmitted to the Division Director. Moreover, Mr. Cioffi testified on direct examination, with 
respect to the current practice, that the "statistical wire which is a utilization report" is part of 
"the rulemaking record for the weekly prorate" (Tr. 1607). On cross-examination, Mr. Cioffi 
testified that, at present, the weekly docket forwarded to the Director "includes the regulation 
itself and a memorandum for recommendation by the Chief of the Fruit Branch to the Division 
Director" (Tr. 1939; emphasis added). He obviously was not being all-inclusive, since he was 
immediately asked, “Does it [the weekly docket] also include the impact statement?" and he 
replied "Yes" (Tr. 1940). Unfortunately, he was not specifically asked whether the docket 
forwarded to the Director, at present, also includes the statistical wire and the Telecopier wire. 
Accordingly, petitioners have failed to prove that the statistical wire and the Telecopier wire 
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I infer that information relating to alternative motions for volume 
regulation was included in the Telecopier wires. This inference is based on 
the fact that petitioners were supplied with all of the Telecopier wires covering 
the latest 3-year period (see note 69), and petitioners chose to introduce only 
one in evidence (Ex. 792). That wire states, "Member Ohnemus voted ’no’ 
as she preferred 900,000 cartons" (Ex. 792, p. 1). It is logical to assume that 
petitioners did not pick a non-representative example, in this respect. 
Particularly after Mr. Cioffi testified, if their example was non-representative, 
they would logically have submitted other examples of the electronic report. 

Petitioners have the burden of proof, and if the written material presented 
to the Division Director was defective, petitioners should have introduced all 
of the defective records, at least for the latest 3 years, which were furnished 
to petitioners.” In addition, they should have insured the preservation of the 
earlier records (see note 70). 

In short, there is no substantial basis for the view of petitioners and the 
ALJ that the Division Director who signed the weekly volume regulations did 
not have all of the necessary factual information before him, including the 
views of dissenting NOAC members. 

Furthermore, in my view, petitioners and the ALJ have made a mountain 
out of a mole hill, with respect to the alleged failure to "upstream" to the 
Division Director information as to alternative NOAC votes. That is a matter 
that should be considered by the marketing specialist, and perhaps by the 
Section Chief (who supervises all of the marketing orders), but not by the 
Division Director. 

When I first became Director of the Packers and Stockyards Division in 
the early 1960’s (which was then in the same organizational unit as the Fruit 
and Vegetable Division),” I was required to attend several weeks of 
management training seminars, and I was required to attend shorter 
management training seminars periodically thereafter. The principal lesson 
learned at the management training seminars is that in order to perform 


are not currently part of the docket reviewed by the Director. 


The weekly records for the last three seasons challenged by petitioners were furnished to 
petitioners (see note 69). Similar weekly records for the earlier years were routinely destroyed 
by the custodian because no request was made for their preservation (Tr. 957). Since 
petitioners have the burden of proof, they should have requested that the earlier records be 
kept. In any event, however, I infer that they were similar to the 3 years of records turned over 
to petitioners, and petitioners introduced into evidence the complete weekly records for only 
1 week (Ex. 791-796), and Impact Statements for only 11 additional weeks (Ex. 797(B)-(M)), 
which are not helpful to petitioners’ case. Hence I infer that the other records (including those 
turned over to petitioners and those routinely destroyed) were not helpful to petitioners’ case. 


“From December of 1962 until May of 1967, I was Director of the Packers and Stockyards 
Division, which was one of the Divisions in the Consumer and Marketing Service (now the 
Agricultural Marketing Service), which also included the Fruit and Vegetable Division. In 
May of 1967, the Packers and Stockyards Division became the Packers and Stockyards 
Administration, on a level equal to that of the Consumer and Marketing Service. 
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effectively as a Division Director of a governmental program, the Director 
must delegate! Specifically, in order to be an effective Division Director, 
having adequate time to devote to policy issues, the Director must depend 
on the career staff to handle routine matters, such as weekly volume limitation 
regulations. The Director must count on the staff to call to his or her 
attention any serious policy issue involved. Absent some important policy 
issue flagged by subordinates, the Director should be able to approve and sign 
a routine weekly volume limitation regulation in a very short time period. 

The Director of the Fruit and Vegetable Division supervises seven 
branches, the Marketing Order Administration Branch, Market News Branch, 
Commodity Procurement Branch, Fresh Products Branch, Processed Products 
Branch, Economic Analysis and Program Review Branch, and the Perishable 
Agricultural Commodities Branch. Considering just the Marketing Order 
Administration Branch, that Branch administers 46 marketing orders similar 
to the order involved here (7 C.F.R. § 905-993). 

The fact that some NOAC member made an alternative motion as to the 
number of cars that should be permitted to be handled by a district in a 
particular week is not a serious policy issue that should be brought to the 
attention of, or considered by, the Division Director. It is a common 
occurrence at NOAC meetings for a general discussion to occur as to the 
number of cars that should be permitted to be handled by a particular district 
during a week, during which various proposals may be made. Some of the 
proposals may not receive a second, and others that receive a second may be 
defeated. Thereafter, when the final vote is taken, it may be unanimous. 
(Finding 17). For example, before NOAC unanimously approved a 
recommendation for volume limitations for the week of February 6 through 
February 12, 1981, NOAC members originally discussed figures ranging from 
1,100 to 1,300 cars (Ex. 779, pp. 1-2). The unanimous final vote shows that 
even those who originally had an alternative recommendation were satisfied 
with NOAC’s final recommendation to the Secretary. 

Furthermore, even when there is a dissent to the final vote, the number of 
affirmative votes is usually large enough to constitute a consensus of the 
committee. And, as stated above in this subsection, Congress did not 
generally intend for the Division Director to substitute his judgment for that 
of the industry as to how best to market the crop in such circumstances. 
Certainly where there is a unanimous vote or 2 consensus reached, it is not at 
all important that the Division Director know of the original 
recommendations. In fact, even where there is a substantial dissent, unless 
there is some particular reason for the marketing specialist or the Section 
Chief to question the decision of the majority, the fact of the dissent is not 
important enough for consideration by the Director. 

The ALJ’s decision, in this respect, which would require the Division 
Director to micromanage every routine weekly volume decision, would require 
a vastly larger governmental staff. Instead of one Director of the Fruit and 
Vegetable Division, there would have to be 10 to 20 Division Directors, each 
having a Deputy Director, Assistant to the Director and Administrative 
Officer, together with secretarial assistance. Applying the ALJ’s principle here 
and to the vast number of similar officers throughout government would 
significantly add to the cost of the federal bureaucracy. 
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In short, only one who has had no experience as a Division Director of a 
federal agency would expect the Director to be properly concerned, e.g., with 
whether there had been alternative motions ranging from 1,100 to 1,300 cars, 
before a consensus was arrived at by NOAC.” 

Finally, even if petitioners had properly made a case as to the omission of 
alternative views (which they did not), and I believed such an omission to be 
legal error (which I do not), rather than hold invalid those weekly volume 
regulations where petitioners proved their case, in this respect, I would have 
remanded the matter to the Division Director to make a determination at the 
present time as to whether the additional information would have altered the 
regulation for the week in question. See Addison v. Holly Hill Fruit Products, 
Inc., 322 U.S. 607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 Agric. 
Dec. 113, 165-66 (1979) (decision on remand), aff'd, 544 F. Supp. 1351 
(E.D.N.Y. 1982). 

For the foregoing reasons, the Department’s decisionmakers acted properly 
and engaged in reasoned decisionmaking, which did not merely rubber-stamp 
NOAC’s recommendations, in issuing the weekly volume limitation 
regulations. 


2. The Departments Yearly Position Papers. 


At the outset, it should be noted that petitioners’ and the ALJ’s erroneous 
position that alternative NOAC views were not "upstreamed" to the 
Department’s decisionmakers is inapplicable to the Secretary’s approval of the 
yearly Position Papers since, during the relevant time period involved in this 
case, there was never a dissenting or alternative view by any NOAC member 
as to NOAC’s annual marketing policy statements (Findings 14-15). 

It should further be noted that the Department’s yearly Position Papers 
were signed at a level higher than the Director of the Fruit and Vegetable 
Division, who signed the weekly volume regulations. The Department’s 
Position Papers” for the 1981-82 season through the 1984-85 season were 
approved by the Assistant Secretary for Marketing and Inspection Services 
(Mr. Charles L. (Bill) McMillan). The comparable Impact Statements for the 
1979-80 and 1980-81 seasons were approved by Mr. Howard W. Hort, 
Director of Economics, Policy Analysis and Budget, and before that they were 
approved by the Administrator or Deputy Administrator of the Agricultural 
Marketing Service. (Finding 16(b)). 


724 fortiori, alternative views expressed at the weekly NOAC meetings by persons who 
were not members of NOAC (which is possible since the NOAC meetings are public meetings 
attended by interested persons (see the latter part of § IV, supra, and Findings 14(d), 17)) 
were not of sufficient importance to warrant consideration by the Director, in the absence of 
some particular circumstance leading the marketing specialist to question the soundness of 
NOAC’s recommendation. 


®Prior to 1982-83, the Department's Position Paper was called an Impact Statement or 
Impact Assessment (Finding 16(a)). 
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The record is silent as to the decisionmaking process of Mr. Howard W. 
Hjort, and the Administrator or Deputy Administrator of the Agricultural 
Marketing Service. Accordingly, the record is completely devoid of any 
evidentiary support for an attack on the decisionmaking process as to the 
yearly Position Papers prior to the 1981-82 season.” 

With respect to the attack by petitioners and the ALJ on the 
decisionmaking process of Assistant Secretary Charles L. (Bill) McMillan, the 
attack is, in essence, an attack on the governmental practice of appointing 
political appointees (who stay in government service for an average of less 
than 2 years) to top governmental positions, where they have the authority 
to approve, change, or disapprove staff work done by career employees. As 
a careerist who has been involved with USDA’s regulatory programs since 
1949, I would welcome a judicial decision requiring, in effect, that all top 
officials (excluding, perhaps, the Secretary of Agriculture) have personal 
knowledge and expertise to form an independent opinion as to whether the 
thousands of dockets that flow across their desks should be signed, changed, 
or disapproved. But there is no basis for such a decision. 

The record reveals that Mr. McMillan is not an economist, and that prior 
to being appointed as Assistant Secretary in 1981, his background was "strictly 
that of the livestock industry" (Tr. 1837). He was "fairly unfamiliar" with the 
California-Arizona Navel Orange Marketing Order (Tr. 1837). His "input," in 
the beginning, was, admittedly, "[r]elatively minor" (Tr. 1838). His Deputy, 
Mr. John E. Ford, similarly was not an economist (Tr. 1799), and he was 
similarly uninformed (in the beginning) as to the marketing order involved 
here. (Tr. 1720-21, 1778). 

Assistant Secretary McMillan and his Deputy were in charge not only of 
the Agricultural Marketing Service, but also of the Agricultural Cooperative 
Service, Animal and Plant Health Inspection Service, Federal Grain Inspection 
Service, Food Safety and Inspection Service, Office of Transportation, and the 
Packers and Stockyards Administration (7 C.F.R. §§ 2.49-.56). Even within 
the Agricultural Marketing Service, they had supervisory duties over the 
Cotton Division, Dairy Division, Livestock, Meat, Grain and Seed Division, 
Tobacco Division, Warehouse Division, Market Research and Development 
Division, and Poultry Division, as well as the Fruit and Vegetable Division. 
The Fruit and Vegetable Division is responsible for numerous grading 
programs, as well as 46 marketing orders, one of which is the order involved 
here. 

There is no basis for judging the validity of the Department’s 
decisionmaking process with respect to the yearly Position Papers solely on 
the input of the Assistant Secretary who signed the Position Papers, or his 
Deputy. The yearly Position Papers are institutional decisions, initially 
prepared by career employees intimately acquainted with the program, and 


™T have personal knowledge of the fact that Mr. Howard W. Hjort is recognized as one 
of the outstanding agricultural economists in the nation, and that in 1980, he received a $20,000 
Presidential Rank Distinguished Award. 


73] met frequently with Mr. McMillan during the period from December of 1962 to January 
of 1971 when I was administrator of the Packers and Stockyards Act regulatory program. 
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subsequently approved by several layers of other (mostly) career officials, who 
are also (frequently) intimately acquainted with the program, before they are 
ultimately signed by an official who (frequently) has no intimate acquaintance 
with the program, and no economic expertise in the field. 

Specifically, NOAC’s annual marketing policy goes initially to career 
employees in the Marketing Agreements Section and the Program Analysis 
Section of the Fruit Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The Program 
Analysis Section does an independent economic evaluation of the marketing 
policy, using parity price calculations from the Statistical Reporting Service, 
raw data from NOAC, and other government and trade publications. This 
evaluation is summarized in the Department’s Position Paper. (Finding 
16(a)). 

The Department’s Position Paper goes to the Marketing Agreements 
Section for input and comments, and then up the chain of command (through 
the Fruit Branch Chief, the Director of the Fruit and Vegetable Division, and 
the Administrator of the Agricultural Marketing Service) to the Office of the 
Assistant Secretary for Marketing and Inspection Services for signature 
(Finding 16(b)). 

Petitioners and the ALJ rely on the testimony of Deputy Assistant 
Secretary Ford that he and others thought that USDA was rubber-stamping 
NOAC’s recommendations (Tr. 1818-19). But Assistant Secretary McMillan, 
who signed the yearly Position Papers, testified that he never heard anyone in 
the Department other than Mr. Ford say that the Department was 
rubber-stamping NOAC (Tr. 1881-82). Moreover, he denied rubber-stamping 
NOAC, although admitting that more deliberate thought should have been 
given to the matter, stating (Tr. 1881-82; and see Tr. 1888): 


Q. Have you ever heard the term or the comment made that the 
USDA was merely rubber stamping the actions of the NOAC? 


A. Yes, I’ve heard that. 
. Have you ever expressed an opinion to that effect? 
. Not personally. 
. Have you heard anyone else express it? 
. Yes. 
. In the Department? 
. Yes. 


. Other than Mr. Ford, anyone else? 





THE WITNESS: I couldn’t cite any other individual. 


Q. Was it your opinion, Mr. McMillan, that from the period of ’81 
through part of ’83, that the USDA was rubber-stamping the NOAC’s 
actions? 


A. I don’t know that I would characterize it as rubber stamping as 
much as I would characterize it as not giving it the deliberate thought 
that should have gone into it. 


Accordingly, even if it were proper to probe the mental processes of the 
Department’s decisionmakers, the testimony of Mr. McMillan, the 
decisionmaker, prevails over that of his Deputy, who merely assisted him. 

In addition, the actions of Assistant Secretary McMillan support his 
testimony that he was not merely rubber-stamping NOAC. He replaced the 
Administrator of the Agricultural Marketing Service, the Director of the Fruit 
and Vegetable Division, and the Deputy Director of the Fruit and Vegetable 
Division. They were replaced, in part, because Assistant Secretary McMillan 
lacked confidence in their actions, and felt that he had not been receiving 
from them enough information as to their programs, including the 
California-Arizona Navel Orange Marketing Order (Tr. 1873, 1877-78). If he 
had been merely rubber-stamping NOAC, there would have been no reason 
for desiring more information. 

Also, Assistant Secretary McMillan or his Deputy directed the Agricultural 
Marketing Service officials "to do more work as to the economic justification" 
for the marketing order programs, after Dr. Fox’s study was issued (Tr. 
1793-94), which study showed that restricting the volume of navel oranges sent 
to the domestic fresh market would increase total grower revenue (Findings 
14(c), 16(d)-(f)). That, too, was inconsistent with a mere rubber-stamp 
approval of NOAC. 

Furthermore, Mr. McMillan’s Deputy, Mr. Ford, testified that he read 
“hundreds of thousands" of pages (Tr. 1802) for and against the 
California-Arizona Navel Orange Marketing Order, including the OMB study 
(Ex. 738), Mr. Pescosolido’s analysis, the ERS study as to the suspension of 
prorate in 1985 (Ex. 43), Dr. Fox’s study, Dr. Jesse’s study, the Department’s 
Guidelines (Ex. 42), the Department’s Review of Federal Marketing Orders 
(Ex. 41), letters, books, and newspaper articles (Tr. 1725, 1747-49, 1758, 
1766-67, 1779-81, 1793, 1801-09), some of which are referred to in § III, supra. 
Assistant Secretary McMillan saw some of the documents (Tr. 1842), and I 
infer that he was briefed by his Deputy as to the other documents. As his 
Deputy testified (Tr. 1801): 


7Rither Mr. Ford was speaking hyperbolically, or else the record should read "hundreds 
or thousands" of pages. 
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Q. Was that [i.e., Ex. 738, the OMB study referred to in § III, 
supra] one of the documents that was used by you in connection with 
your analysis? 


A. It’s more general in nature; it certainly was factored into the 
_— yes, if I read it--Mr. McMillan was aware of it; he has seen it, 
sO. 


This in-depth study of the matter is totally inconsistent with Mr. Ford’s 
view that the Department was merely rubber-stamping NOAC. 

In this respect, it is appropriate to call attention to the specious line of 
questioning pursued by petitioners in eliciting testimony from Mr. McMillan 
and Mr. Ford. Although both witnesses testified that they had seen opinions 
that the prorate provisions of the California-Arizona Navel Orange Marketing 
Order were beneficial (e.g., Tr. 1779-80, 1799, 1808-09, 1842), petitioners’ 
attorney led both witnesses to testify that they never saw economic data, as 
distinguished from opinions, showing that the use of prorate was beneficial 
(Tr. 1799, 1842, 1846, 1874; and see Tr. 1750-51). For example, Assistant 
Secretary McMillan testified (Tr. 1842, 1874): 


Q.... Did you see any economic data of any kind prior to your 
signing 696 [the 1982-83 Position Paper], to the effect that the use of 
prorate would stabilize prices? 


A. As in many cases, you have economic opinions expressed by all 
sides. And one of the arguments used, yes, one side, is that prorates 
do stabilize prices. But the other economic argument was presented 
as well. 

Q. Mr. McMillan, I asked you if you saw any economic data, not 
argument, that would tend to show that the use of prorate would 
stabilize prices. 

A. Not economic data, as such. 


Q. Did you see any economic data prior to your signing 696, to the 
effect that the use of prorate would enhance grower revenue? 


A. No. 


Q. Did you, at any time, ever see any economic data that led you 
to believe that the use of prorate would stabilize prices, economic data, 
not opinions? 

A. No. 


Similarly, Mr. Ford testified, in this respect (Tr. 1799): 
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Q.... Have you ever seen any type of data that would tend to 
indicate that the use of prorate has a stabilizing effect on prices? 


A. In my four years dealing with the issue, I saw a number -- many, 
many times that assertion. I never had, to my knowledge or 
recollection, saw -- seen -- I have not seen the empirical data to my 
non-economically-trained mind that would assert that to be a fact. 


Petitioners line of questioning was specious because only an economist 
knowledgeable in the field of econometrics would be able to understand the 
economic data underlying the economic opinions as to this matter. For 
example, the economic data supporting the opinions of Dr. Fox that the use 
of prorate would increase total grower revenue (see Findings 14(c), 16(d)-(f)) 
would be in the form of computer printouts that would be totally unintelligible 
to one not trained to interpret such data. For examples of formulas used to 
produce the economic data underlying the opinions of economists as to the 
effects of prorate, see Ex. 37, pp. 38, 40, and Ex. 40, pp. 16-42.” 

To illustrate this vital point with specifics, the last three of the four yearly 
Position Papers approved by Assistant Secretary McMillan expressly refer to 
Dr. Fox’s econometric study for the year, showing that total producer returns 
would be maximized by limiting domestic shipments to a level even less than 
the level recommended by NOAC (Finding 16(d)-(f); Ex. 694, pp. 3-4; Ex. 695, 
p. 3; Ex. 696, p. 2). Notwithstanding Assistant Secretary McMillan’s 
knowledge of Dr. Fox’s conclusions, fully supporting the use of prorate, 
petitioners contend that he should also have seen the economic data 
underlying Dr. Fox’s economic conclusions. Nonsense! 

Petitioners further rely on the fact that some persons involved in 
administering the order, including Assistant Secretary McMillan (Tr. 1815), 
did not know how to calculate parity prices. But they do not have to know 
how to calculate parity prices! The Department has a staff that computes 
parity prices monthly (Tr. 1928). The relevant parity price discussion is 
included in each of the Department’s yearly Position Papers (e.g., Ex. 694, p. 
4; Ex. 695, p. 3; Ex. 696, p. 2). Furthermore, when the actual prices rose 
above parity in January of 1985, Assistant Secretary McMillan was promptly 
notified (Tr. 1845). 


™The "semi-log functional form" used to measure "the percentage change in the market 
price" of California navel oranges "associated with a 1-percent change in the quantity marketed" 
is set forth in N.J. Powers, G.A. Zepp, F.L. Hoff, Assessment of a Marketing Order Prorate 
Suspension: A Study of California-Arizona Navel Oranges, 31 (USDA, Econ. Res. Serv., Agric. 
Econ. Rep. No. 557 (June 1986), as follows: 


(1) CFNPD = 5.42 - 1.71*CFNDS - 0.41*FTQ + 0.71*F1 - 1.17*C2 
(0.36)* (0.13)* (0.11)* —(0.32)* (0.50)* 


R? = 0.94 D.W. = 1.87 


The economists explain (helpfully) that the "value of the Durbin-Watson test statistic 
indicates the absence of a first-order auto-correlation process among the residual terms" (id. 
at 32). This type of economic data is meaningless to one not trained in the field. But the 
authors’ conclusions, based on their econometric calculations (see the last quotation in § III, 
supra), are readily understandable. 
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Petitioners also rely on Deputy Assistant Secretary Ford’s flippant remark 
as to the term "orderly marketing," which is used in the Act (7 U.S.C. § 
602(1), (4)). He stated (Tr. 1767): 


Q. You mentioned the word "orderly marketing". 


What is your understanding of that term? 
A. If you can define that term, you are ahead of me. I don’t know. 


Assuming (erroneously, I believe) that Mr. Ford had no understanding of 
the meaning of the term, that is of no consequence since Assistant Secretary 
McMillan did understand the term. He testified (Tr. 1902): 


THE WITNESS: Well, I guess you define -- everybody’s got 
their own definition. 


But, to me, orderly marketing means that you provide a product 
on a sustained basis with a minimum of disruption, either up or down, 
on the supply side. Uniformity, perhaps, is the best single word that 
you could describe the orderly market. 


Hence petitioners failed in their attempt to discredit the competency of the 
Department’s decisionmakers. 

Finally, we must not forget the limited nature of Assistant Secretary 
McMillan’s decisionmaking role relating to the California-Arizona Navel 
Orange Marketing Order. He did not approve or take part in determining the 
weekly volume regulations (Tr. 1940).” He approved only the yearly Position 
Papers, prepared by the Department’s personnel who were intimately 
acquainted with all aspects of the program. Whether NOAC’s determination 
of the equity factor, i.e., the amount of oranges for which there would be 
equitable marketing opportunity in the fresh domestic market for the year, 
was too high or too low was meaningless for regulatory purposes (§ IV, 
supra). Similarly, whether NOAC’s weekly shipping schedules (based on the 
equity factor) were too high or too low was meaningless for regulatory 
purposes (§ IV, supra). 

Hence, in reality, for each of the years in which Assistant Secretary 
McMillan had a role in the navel orange marketing order program (1981-82 
through 1984-85), he did no more than approve the decision that prorate 
would continue in effect, just as it had for each of the last 47 to 51 years 
(except for the one year in which the order was terminated (1952)) (Finding 


*®The only exceptions occurred when it was determined to end volume regulation in January 
1985, which decision was approved not only by Assistant Secretary McMillan, but also by the 
Secretary of Agriculture, Mr. Richard E. Lyng (Tr. 1845), and when the issue arose as to 
whether volume regulation should be ended when 85% of the crop in a district’ had been 
marketed (Tr. 1817-18, 1844). 
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2). That decision was governed by the Secretary’s findings made in 1953 on 
the basis of a formal rulemaking record, viz., that the use of prorate is 
beneficial (§§ III, IV, supra). Those formal rulemaking findings, which are 
not challenged by petitioners, are applicable to any year in which the price of 
navel oranges is not above parity (§§ III, IV, supra).” (As shown above, 
rulemaking would have been required to terminate the marketing order 
program for a particular year, but not merely to announce that it would be in 
effect (as always) (§ IV, supra)). In any event, however, there was a rational 
basis for Assistant Secretary McMillan’s approval of the yearly Position Papers 
for the 1981-82 season through the 1984-85 season (§ III, supra), and there is 
no basis for the view that he merely rubber-stamped NOAC’s 
recommendations. 


B. The ALJ Erred in Permitting Inquiry into the Mental Processes of 
the Administrative Decisionmakers. 


At the time this action was instituted by petitioners, there was in existence 
an administrative record revealing the basis for each of the administrative 
decisions challenged in this proceeding. That record included, for each of the 
challenged actions (i.e., for each yearly Position Paper and each weekly 
voiume regulation), the Secretary’s 1953 findings of fact (not challenged by 
petitioners) based upon a formal rulemaking record (Finding 3). Those 
findings underlie and support every action taken under the order. 

In addition, at the time this action was instituted by petitioners, there was 
also in existence an informal rulemaking record as to each of the weekly 
volume limitation regulations (e.g., Ex. 791-797; Finding 18),” containing, inter 
alia, (1) a statistical wire showing, district-by- district, the total shipments 
made by handlers (regulated, export, products, and other) during the second 
preceding week and during the entire season to date (Ex. 791); (2) the written 
Telecopier report from the Secretary’s Marketing Field Office representative 
in Los Angeles, which summarized NOAC’s meeting, including information as 
to (a) NOAC’s estimates as to shipments for the present week and the 
preceding week, and price estimates for the preceding week, and (b) NOAC’s 
recommendations for volume limitation regulations, including information such 
as "Member Ohnemus voted ’no’ as she preferred 900,000 cartons" (Ex. 792, 
p. 1); (3) a weekly Impact Statement (Ex. 793, 797(B)-(M)) showing, for the 
previous 4 weeks, and for the season to date, the regulated shipments and 
f.0.b. prices for the current season and the previous season, the percent of the 
total estimated utilization to date district-by-district, and a discussion of the 
actual prices received compared with the equivalent parity level, and the 


™The only reason the annual Position Papers were approved at the Assistant Secretary’s 
level, beginning in 1981, was because of political considerations. President Reagan had been 
elected with a mandate for deregulation, to the maximum extent feasible. The 
California-Arizona navel orange marketing order was one of the programs considered by Vice 
President Bush’s Regulatory Review Task Force, that resulted, inter alia, in having the yearly 
Position Papers signed by the Assistant Secretary, rather than at a lower level. (Tr. 1745-46, 
1797, 1838). 


See notes 69 and 70, supra. 
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expectations, in this respect, for the future, together with a proposed 
regulation to be signed by the Director of the Fruit and Vegetable Division; 
and (4) NOAC’s report to the Secretary, containing data as to the available 
supply of navel oranges and movement to date, current supplies of other 
competitive fruits, trend in consumer income, maturity and condition of 
available supply of navel oranges, and a brief market analysis of movement of 
fruit during the past week and of any build up of particular sizes at the 
packinghouse level (Ex. 796). 

Each weekly regulation recites, in the boilerplate language, that the action 
"is consistent with [NOAC’s] marketing policy" for the season (Finding 26(a)), 
and, therefore, NOAC’s marketing policies for each season (all of which were 
in existence and received in evidence (Ex. 11-20)), containing a great deal of 
economic data and discussion showing the need for prorate regulation 
(Finding 9), are also part of the administrative record for the weekly volume 
regulations. Similarly, the Secretary’s yearly Position Papers (Finding 16) (all 
of which were in existence and received in evidence (Ex. 694-701)), containing 
a great deal of economic data and discussion demonstrating the need for 
prorate regulation, are part of the administrative record underlying the weekly 
volume regulations. 

In short, at the time this action was instituted by petitioners, there was in 
existence an administrative record containing an abundance of data and 
analyses justifying the imposition of each weekly volume limitation regulation. 
In the circumstances, the ALJ erred in issuing subpoenas requiring the 
testimony of the Department’s decisionmakers (Mr. Ford and Mr. Cioffi), and 
in permitting former Assistant Secretary McMillan to testify voluntarily with 
respect to his mental processes. As stated in Camp v. Pitts, 411 U.S. 138, 142 
(1973): 


The appropriate standard for review was, accordingly, whether the 
Comptroller’s adjudication was “arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law," as specified in 5 
US.C. § 706(2)(A). In applying that standard, the focal point for 
judicial review should be the administrative record already in existence, 
not some new record made initially in the reviewing court. 


Where there is an administrative record explaining the basis for 
administrative action, it is proper to probe the mental processes of the 
Department’s decisionmakers only if, prior to the hearing, petitioners make 


®L4ccord Independent Meat Packers Ass'n v. Butz, 526 F.2d 228, 239-41 (8th Cir. 1975), cert. 
denied, 424 U.S. 966 (1976); National Courier Ass’n v. Board of Governors of the Federal Reserve 
System, 516 F.2d 1229, 1241-42 (D.C. Cir. 1975). 
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a strong showing of bad faith or improper behavior by the decisionmakers.” 


This was not done here! 

In Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419-21 
(1971), which is a case that "involved something like rulemaking" (K. Davis, 
2 Administrative Law Treatise, § 6:5, at 463 (2d ed. 1978)), the Court held that 
judicial review should be based on “the ’whole record’ compiled by the agency: 
the basis for review required by § 706 of the Administrative Procedure Act." 
In other words, "review is to be based on the full administrative record that 
was before the Secretary at the time he made his decision" (id. at 420). The 
Court further held that inquiry into the mental processes of the administrative 
decisionmakers was improper unless, prior to making such inquiry, there was 
a strong showing of bad faith or improper behavior. The Court stated (401 
US. at 420): 


The court may require the administrative officials who participated 
in the decision to give testimony explaining their action. Of course, 
such inquiry into the mental processes of administrative decisionmakers 
is usually to be avoided. United States v. Morgan, 313 U.S. 409, 422 
(1941). And where there are administrative findings that were made 
at the same time as the decision, as was the case in Morgan, there must 
be a strong showing of bad faith or improper behavior before such 
inquiry may be made. 


In United States v. Morgan, 313 U.S. 409, 421-22 (1941), referred to in the 
preceding quotation, the Court similarly held that the Secretary should not be 
questioned as to his mental processes, stating (313 U.S. at 422): 


But the short of the business is that the Secretary should never have 
been subjected to this examination. ... We have explicitly held in this 
very litigation that "it was not the function of the court to probe the 
mental processes of the Secretary." 304 U.S. 1, 18. Just as a judge 
cannot be subjected to such a scrutiny, compare Fayerweather v. Ritch, 
195 U.S. 276, 306-07, so the integrity of the administrative process must 
be equally respected. See Chicago, B. & Q. Ry. Co. v. Babcock, 204 
US. 585, 593. It will bear repeating that although the administrative 
process has had a different devdbeenaels and pursues somewhat 
different ways from those of courts, they are to be deemed 
collaborative instrumentalities of justice and the appropriate 
independence of each should be respected by the other. United States 
v. Morgan, 307 U.S. 183, 191. 


In Bank of Commerce of Laredo v. City National Bank of Laredo, 484 F.2d 
284, 288-89 (Sth Cir. 1973), cert. denied, 416 U.S. 905 (1974), the court 
explains that it is putting the cart before the horse to try to probe the mental 


82S¢e Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419-21 (1971); Bank of 
Commerce of Laredo v. City National Bank of Laredo, 484 F.2d 284, 288-89 (Sth Cir. 1973), cert. 
denied, 416 U.S. 905 (1974); Feller v. Bd. of Educ. of State of Conn., 583 F. Supp. 1526, 1527-29 
(D. Conn. 1984); Community Fed. Savings & Loan Ass'n v. Fed. Home Loan Bank Bd., 96 F.R.D. 
619, 621-22 (D.D.C. 1983). See also, Airport Comm'n of Forsyth County, N.C. v. CAB, 300 F.2d 
185, 186-88 (4th Cir. 1962). 
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processes of an agency’s decisionmaker in order to make the initial showing 
of wrongdoing. The court states (484 F.2d at 288), quoting from Warren Bank 
v. Saxon, 263 F. Supp. 34, 39 (E.D. Mich. 1966), aff'd, 396 F.2d 52 (6th Cir. 
1968): 


Plaintiff has the cart before the horse. Plaintiff wants to depose the 
Comptroller to expose wrongdoing. The law is the other way around. 
If Plaintiff can show wrongdoing (not in the sense of proving it, but 
merely showing circumstances that to a reasonable view would indicate 
sham, subterfuge or similar wrong) he may then depose the 
Comptroller as required. 


For the foregoing reasons, it was improper to probe the mental processes 
of the Department’s decisionmakers with respect to the decisions at issue 
here. In addition, issuing subpoenas requiring the testimony of Deputy 
Assistant Secretary Ford and, to a lesser extent, Section Chief Cioffi (who 
supervises 46 marketing orders such as the one involved here), violated the 
principle against issuing subpoenas to high ranking agency policymakers.” 
(This same view is applicable to NOAC members.) Indeed, it would even 
have been improper to require these officials to give a deposition. This is a 
matter of substantial import to the Department since there are presently 11 
cases now pending in the Department involving challenges to Fruit and 
Vegetable marketing orders, in which subpoenas may be (or have been) 
requested. (If any subpoenas have already been issued under circumstances 
not consistent with this decision, they should, of course, be quashed.) 

Furthermore, it was improper even to permit former Assistant Secretary 
McMillan to testify voluntarily with respect to his mental processes when he 
made the decisions at issue here. The Executive privilege shields from 
disclosure those items which reflect "advisory opinions, recommendations and 
deliberations comprising part of a process by which governmental decisions 
and policies are formulated." NLRB v. Sears, Roebuck & Co., 421 US. 132, 
150 (1975)." The Executive privilege cannot be waived by a private party. 
United States v. Reynolds, 345 U.S. 1, 7 (1953). 

For the foregoing reasons, the testimony of the Department’s officials and 
former official should be disregarded in this proceeding, and, in future 
proceedings, such witnesses should not be required or permitted to testify. 


See United States v. Florea, 541 F.2d 568, 574-75 (6th Cir. 1976), cert. denied, 430 U.S. 945 
(1977); Halderman v. Pennhurst State School and Hospital, 559 F. Supp. 153, 157 (E.D. Pa. 
1982); Sneaker Circus, Inc. v. Carter, 457 F. Supp. 771 (E.D.N.Y. 1978), aff'd mem., 614 F.2d 
1290 (2d Cir. 1979); United States v. Camp, 28S F. Supp. 400, 403 (N.D. Ga. 1967), aff'd on 
other grounds, 413 F.2d 419 (Sth Cir.), cert. denied, 396 U.S. 968 (1969). 


“See Peoples v. USDA, 427 F.2d 561, 567 (D.C. Cir. 1970); Cornejo v. Landon, 524 F. Supp. 
118, 122 (N.D. Ill. 1981); Sykes v. Brown, 90 F.R.D. 77, 78-79 (E.D. Pa. 1981); United States v. 
Northside Realty Associates, 324 F. Supp. 287, 293-95 (N.D. Ga. 1971). 


8S4ccord McClelland v. Andrus, 606 F.2d 1278, 1286-91 (D.C. Cir. 1979). 
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But, in any event, as shown in § IX(A), supra, the testimony of the 
Department’s officials and former officials is not helpful to petitioners’ 
position here. 


Conclusion 


Much of petitioners’ argument is devoted to an attack on perceived 
benefits of the order to Sunkist Growers, Inc., the leading cooperative in the 
field. Petitioners’ argument overlooks the fact that the Act is particularly 
designed to benefit cooperative associations. As stated in the Senate Report 
as to the Act (S. Rep. No. 1011, 74th Cong., 1st Sess. 3 (1935)): 


The operations of cooperative marketing associations will be reenforced 
by these sections, which will assure the cooperation of processors and 
distributors in programs intended to raise farm prices. 


In addition, as stated in Jn re Lamers Dairy, Inc., 36 Agric. Dec. 265, 286-89 
(1977), aff'd, No. 77-C-173 (E.D. Wis. Sept. 28, 1977), printed in 36 Agric. 
Dec. 1642 (1977), aff'd, 607 F.2d 1007 (7th Cir. 1979) (unpublished), cert. 
denied, 444 U.S. 1077 (1980): 


Moreover, the Supreme Court has expressly approved block voting 
by dairy cooperatives under the Act even if the effect of the Order 
gives the cooperatives a monopoly of the market. Specifically, the 
ai held in United States v. Rock Royal Co-op., 307 U.S. 533, 559-560: 


7/ See, also, H. P. Hood & Sons v. United States, 307 U.S. 588, 599. 


It is quite true that the League [i.e., a cooperative] which 
itself cast two-thirds of the favorable votes was in a position to 
cast more than one-third of the total qualified vote against the 
Order. This arises from the provision of the Act [7 U.S.C. 
608c(12)}], authorizing cooperatives to express the approval or 
disapproval for all of their members or patrons. This is not an 
unreasonable provision, as the cooperative is the marketing 
agency of those for whom it votes. If the power is in the 
Congress to put the order in effect, the manner of the 
demonstration of further approval is likewise under its control. 
These associations of producers of milk have a vital interest in 
the establishment of an efficient marketing system. This 
adequately explains their interest in securing the adoption of an 
order believed by them to be favorable for this purpose. If 
ulterior motives of corporate aggrandizement stimulated their 
activities, their efforts were not thereby rendered unlawful. /f 
the Act and Order are otherwise valid, the fact that their effect 
would be to give cooperatives a monopoly of the market would not 
violate the Sherman Act or justify the refusal of the injunction. 
[Footnotes omitted; emphasis supplied.]} 
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The programs for the vee of milk marketing under the Act 
are largely an extension and continuation of the work of cooperative 
marketing associations prior to this legislation. 8/ It was 


8/ See, Economic Standards of Government Price Control, Monograph 
No. 32 (76th Cong., 3rd Sess., Senate Committee Print for the Use of 
the Temporary National Economic Committee in the Investigation of 
Concentration of Economic Power), pp. 58-59; Black, The Dairy 
Industry and the AAA (The Brookings Institution, 1935), pp. 192-196; 
Bartlett, Cooperation in Marketing Dairy Products, pp. 188-210; 
Agricultural Cooperation in the United States (Farm Credit 
Administration, April 1947), p. 45 et seq. 


recognized early in the administration of the Act that without a strong 
cooperative in a milk market "the cornerstone for a successful program 
is lacking." Report of the Associate Administrator of the Agricultural 
Adjustment Administration, in Charge of the Division of Marketing and 
Marketing Agreements, and the President of the Federal Surplus 
Commodities Corporation (1939), p. 31. "It would be impossible to have 
the type of regulatory program which exists today without strong 
co-operative organizations." Jd. at p. 30. See, also, Black, The Dairy 
Industry and the AAA (The Brookings Institution, 1935); pp. 467-478; 
Nourse, Davis, and Black, Three Years of the Agricultural Adjustment 
Administration (The Brookings Institution, 1937), pp. 267-268. 


The distinction under the Act between cooperatives and other 
handlers, and the encouragement to be given cooperatives under 
Federal Milk Orders, was recognized in United States v. Rock Royal 
Co-op., supra, 307 U.S. 533, 562-564, as follows: 


Different treatment has been accorded marketing 
cooperatives by state and federal legislation alike. Indeed the 
Secretary is charged by this Act to "accord such recognition and 
encouragement to producer-owned and producer-controlled 
cooperative associations as will be in harmony with the policy 
toward cooperative associations set forth in existing Acts of 
Congress, 9/ and as will tend to promote efficient methods of 


9/ Numerous acts of Congress deal with cooperatives differently 
from proprietary business enterprises, and enunciate the policy 
of oldies and encouraging the establishment, operation, and 
growth of marketing cooperatives. Some of the instances of the 
Congressional policy of special consideration for, and treatment 
of, cooperatives are in the Agricultural Marketing Act of June 
15, 1929 (12 U.S.C. 1141, 1141}); the Clayton Act (15 U.S.C. 17); 
the Capper-Volstead Act (7 U.S.C. 291); the Robinson-Patman 
Act of June 19, 1936 (15 U.S.C. 13b); the Commodity Exchange 
Act (7 U.S.C. 10a); and the Agricultural Fair Practices Act of 
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1967 (7 U.S.C. 2301 et seq.). See, also, Nourse, The Legal Status 
of Agricultural Cooperation, pp. 241-266; and Hulbert, Legal 
Phases of Co-operative Associations (Farm Credit 
Administration, May 1942), pp. 307-322. 


marketing and distribution." [7 U.S.C. 610(b)(1)]. These 
agricultural cooperatives are the means by which farmers an 
stockmen enter into the processing and distribution of their 
crops and livestock. The distinctions between such cooperatives 
and business organizations have repeatedly been held to justify 
different treatment. 


** * 


The producer cooperative seeks to return to its members the 
largest possible portion of the dollar necessarily spent by the 
consumer for the product with deductions only for modest 
distribution costs, without profit to the membership cooperative 
and with limited profit to the stock cooperative. It is organized 
by producers for their mutual benefit. For that reason, it may 
be assumed that it will seek to distribute the largest amounts to 
its patrons. [Footnotes omitted.] 


Similarly, the favored position of producers under the Act (which 
includes, of course, cooperatives) was expressed in In re Michaels 
Dairies, Inc., 33 Agr Dec 1663, 1709 (1974), affirmed sub nom. Michaels 
Dairies v. Butz, [No. 22-75] 34 Agr Dec 1319, 1320, 1323 (D.C. D.C. 
[Aug. 21, 1975]), affirmed, [546] F.2d [1043] (No. 75-2023, C.A. D.C., 
decided December 17, 1976), as follows: 


Where there is a clash of interests between the handlers on 
the one side and the producers and consumers on the other, the 
statute provides a clear-cut basis for resolving the clash. Orders 
issued under the Act are "principally for the economic protection 
of producer and consumer" (United States v. Mills, 315 F.2d 829, 
837 (C.A. 4), certiorari denied, 374 U.S. 832, 375 U.S. 819). The 
Act provides for the issuance of marketing Orders with or 
without handler ee (7 U.S.C. 608c(8) and (9)). In 
practice, almost no handler ever agrees to sign a milk marketing 
agreement, and all of the approximately 60 milk Orders were 
promulgated after the handlers refused to agree to the 
programs. It is not unusual for handlers such as petitioner to be 
ay with a program designed to regulate them for the 
benefit of producers and consumers. 


Although the foregoing discussion involves dairy cooperatives, the same 
reasoning is, of course, applicable to cooperatives handling navel oranges. 

Much of petitioners’ argument laments the fact that if their views do not 
prevail here, there is no other forum in which their views can prevail. But, as 
stated in § VI, supra, I know of no reason why the views of a small minority 
should prevail over the overwhelming contrary views of producers and other 
handlers similarly situated to petitioners. (Since District 1 produces more 
than 85% of the navel oranges regulated under the order (Ex. 10, p. 15), 
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District 1 producers alone have far more than the necessary two-thirds vote 
to amend the order.) 

Much of petitioners’ argument also refers to District 2 as "Sunkist’s 
district" (e.g., Cross-Appeal Memorandum of Riverbend Farms, et al. at 3). 
Petitioners’ attempt to give the impression that Sunkist, which nominates 5 of 
NOAC’s 11 members, has a motive for favoring District 2 over District 1. 
The truth of the matter is that from 90% to 98% of Sunkist’s navel oranges 
are grown in District 1 (Ex. 798)! Furthermore, as shown above, there is no 
support for petitioners’ view that District 2 has been favored over District 1, 
or that NOAC members nominated by Sunkist favor any objectives peculiar 
to Sunkist. 

In particular, petitioners contend that Sunkist wants merchantable oranges 
diverted to processing so that Sunkist’s processing plants are kept fully 
supplied, and that NOAC members nominated by Sunkist voted to limit fresh 
domestic shipments in order to keep Sunkist’s processing plants well supplied. 

There are a number of problems with petitioners’ contention. First, and 
of greatest importance, is the fact that it was improper to subpoena or receive 
evidence as to the motives of NOAC’s members nominated by Sunkist, in the 
absence of a prior strong showing of bad faith or improper conduct. 

Second, the evidence does not support a finding that NOAC members 
voted to support Sunkist’s objectives, rather than to support the best interests 
of the producers and handlers whom they represented. (The NOAC members 
nominated by Sunkist were, themselves, producers and handlers, including 
producers and handlers from District 1.) During the years in which NOAC 
hired Dr. Fox, a well-recognized expert, to assist in determining the optimum 
level of oranges that could be shipped in fresh domestic channels in order to 
maximize total producer revenue, NOAC voted unanimously, on every 
occasion, to permit more oranges to be marketed in fresh domestic channels 
than Dr. Fox had recommended. This destroys petitioners’ argument that the 
Sunkist-nominated members of NOAC were seeking to divert oranges to 
processing in order to keep Sunkist’s processing plants well supplied. 

Third, this is the type of issue that is more appropriate for a rulemaking 
hearing than a § 8c(15)(A) hearing. That is, Sunkist’s dominant role on the 
committee (NOAC) is set forth in the order, based on an unchallenged 
rulemaking record, and is entirely consistent with the congressional purpose 
of this regulatory program (see the quotations set forth earlier in this section). 

One final word should be said for the guidance of the Department’s ALJ’s 
handling similar proceedings challenging marketing order programs. Although 
the Judicial Officer has repeatedly urged the ALJ’s to admit evidence, 
whenever possible (e.g., In re DeJong Packing Co., 36 Agric. Dec. 1181, 1223 
(1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 USS. 
1061 (1980)), that principle should only be followed where the issues are to be 
decided on the basis of the evidence received before the ALJ. 

In cases such as the present ones, most of the issues raised by petitioners 
could only be decided on the basis of the rulemaking record (§ II, supra). In 
§ 8c(15)(A) cases, the ALJ’s should not permit petitioners to subpoena or 
introduce evidence relating to the wisdom of the program, or purporting to 
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show that petitioners have been damaged or disadvantaged by activities 
undertaken in accordance with the provisions of the order. See United States 
v. Mills, 315 F.2d 828, 838 (4th Cir.) ("Of course, there may be some resultant 
damage to a handler or producer in the enforcement of the Act but this lack 
of perfection does not destroy the validity of the Order"), cert. denied, 375 
US. 819 (1963). The validity of an order’s provisions can only be attacked, 
from an evidentiary standpoint, on the basis of the formal rulemaking 
record--not on the basis of evidence adduced at the § 8c(15)(A) hearing (§ II, 
supra). The ALJ’s should insure compliance with this vital principle by 
dismissing any allegation of a § 8c(15)(A) petition that shows on its face that 
petitioners are going to attempt, in effect, to invalidate an order provision, 
from an evidentiary standpoint, based on de novo evidence to be introduced 
at the § 8c(15)(A) hearing. As shown in § II, supra, “[q]uestions of policy or 
evaluation of the effectiveness of economic and marketing regulations 
promulgated pursuant to the Act are not properly raised in this type of 
proceeding." Lamers Dairy, Inc. v. Bergland, No. 77-C-173, slip op. at 7 (E.D. 
Wis. Sept. 28, 1977), printed in 36 Agric. Dec. 1642, 1648 (1977), aff'd, 607 
F.2d 1007 (7th Cir. 1979) (unpublished), cert. denied, 444 U.S. 1077 (1980). 

All arguments made by the parties and intervenors have been fully 
considered. To the extent that any arguments are inconsistent with the views 
set forth herein, and are not specifically mentioned, they are rejected. 

For the foregoing reasons, petitioners’ petitions should be dismissed. 


Order 


The relief requested by petitioners is denied and the petitions are 


dismissed. 
Appendix 


In re Central Citrus Co., 34 Agric. Dec. 1428 (1975). 





WILEMAN BROS. AND ELLIOTT, INC. 


In re: WILEMAN BROS. AND ELLIOTT, INC. 

In re: KASH, INC., a California Corporation. 

AMA Docket Nos. F&V 916-1 and 917-3; AMA Docket Nos. 
F&V 916-2 and 917-2. 

Ruling filed January 15, 1988. 


Stay of enforcement pending 8c(15)(A) proceedings - interim relief 


The Judicial Officer ruled in response to a question certified by Judge Baker that collection and 
enforcement of 1987 assessment for plums and nectarines should not be stayed pending the 
hearing and determination of the administrative petitions filed in this proceeding, since 
petitioners’ motion is a plea for interim relief, which shouid be denied under settled precedent. 


Brian C. Leighton, Fresno, California, for Petitioner. 
Greg Cooper, for Respondent. 
Ruling issued by Donald A. Campbell, Judicial Officer. 


RULING ON CERTIFIED QUESTION 

On January 13, 1988, Administrative Law Judge Dorothea A. Baker (ALJ) 
certified to the Judicial Officer the question as to whether collection ad 
enforcement of 1987 assessments for plums and nectarines should be stayed 
pending the hearing and determination of the administrative petitions filed in 
this proceeding. The ALJ properly notes that the motion is "a plea for 
interim relief . . . .". Petitioner’s application for interim relief should be 
denied. In re Wileman Bros. & Elliott, Inc.,46 Agric. Dec. ___(May 6, 1987); 


In re Saulsbury Orchard & Almond Processing, 46 Agric. Dec. ____(Apr. 1, 

1987); In re Borden, Inc., 44 Agric. Dec. 661 (1985); In re Sequoia Orange Co., 

43 Agric. Dec. 1719 (1984); In re Dean Foods Co., 42 Agri. Dec. 1048, 1048 . 
(1983); In re Moser Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 





ANIMAL QUARANTINE AND RELATED LAWS 


In re: JOHN H. FARRIS, D.V.M. 
V.A. Docket No. 42. 
Decision and Order filed December 9, 1987. 


Joseph Pembroke, for Complainant. 
Respondent, pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


DECISION AND ORDER 
This is an administrative proceeding for the revokation of Federal 
Accreditation Status for a violation of the "Standards for Accredited 
Veterinarians," hereinafter referred to as the standards, in accordance with the 
Rules of Practice applicable to this proceeding 9 C.F.R. §§ 162 et seq. and 7 
C.F.R. §§ 1.130 et seq. 

This proceeding was instituted by a Complaint filed on February 13, 1987, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint alleged: 1. On or 
about July 28, 1985, the respondent drew blood from certain unknown cattle 
and submitted 66 specimans to the Reyes Office, San Antonio, Texas. 
Subsequently the samples were transported to a State Veterinary Diagnostic 
Laboratory, a designated laboratory in Austin, Texas. Respondent failed to 
submit the specimans in accordance with Federal and State regulations and 
instructions issued to him by the Veterinarian-in-Charge or the State Animal 
Health Official, or both, in that he failed to properly identify the cows from 
which the specimens were taken. Dr. Farris identified the specimens as 
coming from different animals when in fact at least 20 specimens came from 
the same animal. (9 C.F.R. §§ 161.2(b), (d) and (h)). 2. On or about July 
28, 1985, the respondent signed a U.S. Origin Health Certificate (Number 
1011696) certifying that the cows identified thereon were inspected by him and 
found to be free from communicable disease. The respondent failed to 
accurately complete the certificates clearly identifying the cows to which it 
applied and showing the results of the test he conducted. (9 C.F.R. §§ 
161.2(b) and (h)). 3. On or about July 28, 1985, the respondent signed a U.S. 
Origin Health Certificate (Number 1011696) certifying that the cattle 
identified thereon were free from evidence of communicable disease, thereby 
enabling the cattle to be shipped to Mexico. In signing the U.S. Origin Health 
Certificates, the respondent failed to take adequate precautions to prevent the 
spread of a communicable disease of livestock and did not take precautions 
to ensure the proper use of official documents. (9 C.F.R. §§ 161.2(g) and (j)). 

By reason of the facts alleged in paragraphs I, II, and III, herein, the 
respondent has violated paragraphs (b), (d), (g), (h) and (i) of the standards. 
(9 C.F.R. §§ 161.2(b), (d), (g), (h) and (i)). 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, respondent was informed in the complaint and 
the letter of service that an answer should be filed with the Hearing Clerk 
within twenty (20) days after service of the complaint, and that failure to file 
an answer either denying, admitting, or explaining the allegations in the 
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complaint and requesting an oral hearing would constitute an admission of 
such allegations and waiver of such hearing. More than twenty (20) days have 
elapsed and waiver of such hearing. Respondent has failed to file an answer. 
This failure to file an answer is an admission of the allegations contained in 
the Complaint and constitutes a waiver of hearing (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 

1. John H. Farris, D.V.M. hereinafter referred to as the respondent, is an 
individual whose mailing address is Box 105, Floresville, Texas 78114. 

2. Respondent is now, and at all times material herein was, a doctor of 
Veterinary Medicine and an Accredited Veterinarian in the State of Texas, 
under the provisions of the regulations of Title 9, Code of Federal 
Regulations, Parts 160-162. 

3. On or about July 28, 1985, the respondent drew blood from certain 
unknown cattle and submitted 66 specimans to the Reyes Office, San Antonio, 
Texas. Subsequently the samples were transported to a State Veterinary 
Diagnostic Labortory, a designated laboratory in Austin, Texas. Respondent 
failed to submit the specimans in accordance with Federal and State 
regulations and instructions issued to him by the Veterinarian-in-Charge or 
the State Animal Health Official, or both, in that he failed to properly identify 
the cows from which the specimens were taken. Dr. Farris identified the 
specimens as coming from different animals when in fact at least 20 specimens 
came from the same animal. (9 C.F.R. §§ 161.2(b), (d) and (h)). 

4. ‘On or about July 28, 1985, the respondent signed a U.S. Origin Health 
Certificate (Number 1011696) certifying that the cows identified thereon were 
inspected by him and found to be free from communicable disease. The 
respondent failed to accurately complete the certificates clearly identifying the 
cows to which it applied and showing the results of the test he conducted. (9 
C.F.R. §§ 161.2(b) and (h)). 

5. On or about July 28, 1985, the respondent signed a U.S. Origin Health 
Certificate (Number 1011696) certifying that the cattle identified thereon were 
free from evidence of communicable disease, thereby enabling the cattle to be 
shipped to Mexico. In signing the U.S. Origin Health Certificates, the 
respondent failed to take adequate precautions to prevent the spread of a 
proper use of offical documents. (9 C.F.R. §§ 161.2(g) and (j)). 

6. By reason of the facts alleged in paragraphs I, II, III, and IV herein, the 
respondent has violated paragraphs (b), (d), (g) and (j) of the standards. (9 
C.F.R. §§ 161.2(b), (d), (g), (h), and (j)). 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated paragraphs (b), (d), (g), (h) and (j) of the standards 
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(9 C.F.R. §§ 161.2(b), (d), (g), (h) and (j). Therefore, the following Order is 
issued. 


Order 

That an order be issued revoking respondent’s veterinary accreditation as 
authorized by the regulations and warranted in the premises. This order shall 
have the force and effect as if entered after a full hearing and shall be final 
and effective thirty-five (35) days after service of this Decision and Order upon 
the respondent, unless there is an appeal to the Judicial Officer pursuant to 
section 1.145 of the Rules of Practice applicable to this proceeding (7 C.F.R. 
§ 1.145). 


[This decision and order became final January 20, 1988.-Editor.] 


In re: PERRY GREEN. 
A.Q. Docket No. 309. 
Decision and Order filed December 9, 1987. 


Robert Broussard, for Complainant. 


Respondent, pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
Preliminary Statement 

This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint filed by the 
Department of Agriculture. The complaint alleged that respondent violated 
section 78.9(d)(3)(iv) of the regulations promulgated under the Act (9 CFR 
§ 78.9(d)(3)(iv)), because he moved approximately seven (7) cattle interstate 
without a certificate or Permit for Entry. Copies of the complaint and the 
Rules of Practice governing proceedings under the Act were served byt the 
Hearing Clerk, by certified mail, upon respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the complaint and 
the letter of service that an answer should be filed within twenty (20) days 
after service of the complaint, and that failure to file an answer or filing an 
answer that failed to plead specifically to the allegations of the complaint 
would constitute an admission of the allegations in the complaint, under 7 
CFR § 1.136(c). The respondent was also informed that failure to file an 
answer or filing an answer admitting the material allegations of fact would 
constitute a waiver of hearing, as provided in section 1.139 of the Rules of 
Practice (7 CFR § 1.139). 

The respondent filed an answer with the Hearing Clerk, three days after 
the expiration of the twenty day period, which failed to deny and otherwise 
respond to the allegations of the complaint. Under section 1.136(c) of the 
Rules of Practice (7 CFR § 1.136(c)), failure to file an answer within the 
prescribed twenty day period or the filing of an answer that fails to deny or 
otherwise respond to the allegations of the Complaint shall be deemed an 
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admission of the allegations of the Complaint. Respondent’s failure to file a 
timely answer and this failure to deny or otherwise respond to the allegations 
of the complaint also constitute a waiver of hearing under section 1.139 of the 
Rules of Practice (7 CFR § 1.139). Since respondent is deemed to have 
admitted allegations of fact in the complaint, they are adopted and set forth 
as the Findings of Fact. 


Findings of Fact 

1. Perry Green, respondent, is an individual whose address is Route 1, 
Porum, Oklahoma 74455. 

2. On or about October 4, 1985, the respondent moved interstate from 
Siloam Springs, Arkansas to Porum, Oklahoma approximately seven (7) cattle, 
which were two years of age or older, in violation of section 78.9(d)(3)(iv) of 
the regulations (9 CFR § 78.9(d)(3)(iv)), because the cattle were not 
accompanied by a certificate as required under said regulation. 

3. On or about October 4, 1985, the respondent moved interstate from 
Siloam Springs, Arkansas to Porum, Oklahoma approximately seven (7) cattle, 
which were two years of age or older, in violation of section 78.9(d)(3)(iv) of 
the regulations (9 CFR § 78.9(d)(3)(iv)), because the cattle were not 
accompanied by a "Permit for Entry" as required under said regulation. 


Conclusion 

The respondent has failed to file a timely answer to the complaint and 
the answer he did file failed to deny or otherwise respond to the allegations 
in the complaint. The consequences of such failure were explained to the 
respondent in the complaint and in the letter of service that accompanied it. 
By his failure to deny or otherwise respond to the allegations in the complaint 
the respondent has admitted all of the material allegations of fact in the 
complaint and has waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following order 
is therefore issued. 

Order 

Respondent Perry Green is hereby assessed a civil penalty of one thousand 
dollars ($500 per violation), which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and which shall be 
forwarded to USDA, APHIS Field Servicing Office, Accounting Section, 
Butler Square West, Sth Floor, 100 North 6th Street, Minneapolis, Minnesota 
55403, within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR § 1.145). 

[This decision and order became final January 17, 1988.-Editor] 





In re: SAMMY GRISHAM. 
A.Q. Docket No. 94. 
Amended Decision and Order filed November 30, 1987. 


Cynthia Koch, for Complainant. 
David P. Evans, West Plains, Missouri, for Respondent. 
Amended Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


AMENDED DECISION AND ORDER 

This proceeding was instituted under the Act of February 2, 1903, as 
amended, (21 U.S.C. §§ 111, 120, and 122) and the regulations promulgated 
thereunder (9 C.F.R. § 78.1 et seg.) by a Complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that Respondent 
violated sections 111 and 120 of the Act and section 78.9(c)(3)(ii) of the Code 
of Federal Regulations. 

Copies of the Complaint and the applicable Rules of Practice were served 
upon Respondent on August 14, 1984, by certified mail in accordance with 
section 1.147(b)(3) of the Rules of Practice (7 C.F.R. § 1.147(b)(3)). 

Pursuant to section 1.136 of the Rules of Practice, Respondent was 
informed in the Complaint and in the letter of service that he had twenty days 
after receipt of the Complaint to file an Answer with the Hearing Clerk. 
Respondent was also informed that failure to file an Answer within the time 
allowed would constitute an admission of the allegations in the Complaint and 
a waiver of hearing. 

By letter dated September 27, 1984, Respondent was notified that his 
Answer had not been recieved within the required time. Respondent made 
no response to this letter and did not submit an Answer to the Complaint until 
1987. 

On June 8, 1987, Complainant filed a motion for adoption of proposed 
decision and order together with a proposed decision and order. Complainant 
requested that a default decision assessing a civil penalty of $1000 against 
Respondent be issued in accordance with sections 1.136 and 1.139 of the Rules 
of Practice. 

On July 15, 1987, Respondent delivered to Complainant’s counsel 
objections to Complainant’s proposed decision and order together with an 
Answer to the Complaint. These documents were filed on July 16, 1987. 

On August 25, 1987, Complainant filed a response to Respondent’s 
objections. On September 21, 1987, Respondent filed supplemental objections 
and on November 4, 1987, Complainant filed a response to the supplemental 
objections. 

This case was re-assigned to me in September 1987. Upon consideration 
of the entire record and the applicable law, I conclude that a default decision 
should be issued. 

It is clear that Respondent failed to file an Answer within twenty days 
after his receipt of a copy of the Complaint. Therefore, pursuant to the Rules 
of Practice section 1.136, Respondent was in default. In fact, Respondent 
failed to file an Answer for almost three years. 

As the Judicial Officer has noted in many cases, the requirement in these 
Rules of Practice that a respondent file a timely answer is necessary to enable 
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the Department to handle its large workload in an expeditious and economical 
manner. The courts have recognized that administrative agencies should be 
free to develop their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudious duties. If a 
respondent was permitted to contest some of the allegations of fact late, or 
raise new issues late, than all other respondents would have be afforded the 
same privilage. If such a practice were permitted, it would greatly delay the 
administrative process and would require additional personnel. In re Wayne 
J. Blaser,45 A.D. ___ (September 9, 1986, Slip Opionion pp. 7-8); In re Luz 
G. Pieszko, 45 A.D. (November 12, 1986, Slip Opionion pp. 8-9). As the 
Judicial Officer has also noted, it is necessary to take a hard-nosed approach 
to answers that are filed late, following the letter of the Rules of Practice, and 
that "[i]t is the practice of this Department to refuse to receive a tardy answer 
even if a clearly meritorious defense is alleged in a tardy answer". In re Les 
Zedric, d/b/a/ Monmouth Livestock Sales, 46 A.D. __ (June 10, 1987, Slip 
Opinion p. 12). 

Not only did Respondent fail to file its Answer on time, but it also failed 
to file objections to the proposed decision and order on time. These 
objections were due on July 13, 1987. However, they were received by 
Complainant’s counsel of July 15 and filed on July 16, 1987. 

I am not persuaded that Complainant’s counsel, Cynthia A. Koch, 
represented to Respondent that he should not file an Answer in this matter. 
There is no written evidence to support that contention, and in Complainant’s 
August 25, 1987, response, Ms. Koch emphatically denied the contention. 
Neither does Exhibit 1 to Respondent’s supplemental objections (the letter of 
Dee Wampler dated September 3, 1987) support Respondent’s contention that 
he was misled by the Department of Agriculture. That letter refers to 
discontinuance of criminal investigation. It does not state that this matter will 
be discontinued. This matter is not a criminal investigation. It is an 
administrative action which seeks the assessment of a civil penalty. 

Accordingly, this Decision and Order is issued pursuant to sections 1.136 
of the Rules of Practice and the material facts alleged in the Complaint, which 
are deemed admitted by Respondent's failure to file a timely Answer and are 
adopted and set forth as the following findings of fact. 


Findings of Fact 

1, Respondent Sammy Grisham is doing business as T & G Cattle 
Company, and is an individual whose address is Dora, Missouri 65637. 

2. On or about June 17, 1983, Respondent moved at least five cattle 
interstate from Missouri, a Class B state, to Arkansas, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii), in that the cattle 
were not accompanied by a certificate, as required. Additionally, on or about 
June 17, 1983, Respondent moved at least five cattle interstate, from Missouri, 
a class B state, to Arkansas in violation of section 78.9(c)(3)(ii) of the 
regulations (9 C.F.R. § 78.9(c)(3)(ii), in that the cattle were not accompanied 
by a permit for entry, as required. 





Conclusion 
By reason of the foregoing facts, Respondent has violated the Act and the 
regulations promulgated thereunder. Therefore, the following order is issued. 


Order 

Respondent is hereby assessed a civil penalty of One Thousand Dollars 
($1000) ($500 per violation) which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 

US. Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 
within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Amended Decision and Order became final on January 13, 1988.-Editor] 





FEDERAL MEAT INSPECTION ACT 


In re: APEX MEAT COMPANY. 
FMIA Docket No. 78. 
Order filed January 28, 1988. 


Responsibly connected person - time periods for disassociation from company and disposal of 
stock. 


The Judicial Officer filed an Order Continuing Stay Order on January 28, 1988, explaining why 
Aaron Magidow should be given the same 90-day time period in which to become disassociated 
from the plant, and the same 1-year peroid within which to dispose of his stock, as has been 
afforded to numerous other persons who have been convicted of felonies warranting the 
withdrawal of meat inspection from the plant. If the Judicial Officer had known that 
complainant intened to change the 90-=day and 1-year provisions in this case, he would have 
rejected complkainant’s argument and issued the customary order, expressly including those 
customary provisions. The Judicial Officer intended toensure that the usual 90-day and 1-year 
provisions would apply through his contral of the stay order. 


Joseph Pembroke, for Complainant. 
Phillip Olsson, Washington, D.C., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


ORDER CONTINUING STAY ORDER 
On January 28, 1987, the Judicial Officer issued an order in this proceeding 
conditionally lifting the stay order in a manner that would give Aaron 
Magidow the same 90-day time period in which to become disassociated from 
the plant, and the same 1-year time period within which to dispose of his 
stock, as has been afforded to numerous other persons who have been 


convicted of felonies warranting the withdrawal of meat inspection from the 
plant. These cases are summarized in the Judicial Officer’s order of 
January 28, 1987, as follows (Order Conditionally Lifting Stay Order at 8-10): 


During the oral argument on October 1, 1986, the Judicial Officer 
referred to In re Great American Veal Co., 45 Agric. Dec. [1770 (1986), 
aff'd, No. 86-3998 me Oct. 27, 1987)], in which Mr. Burke, the plant’s 
president and chief operating officer, was convicted of supplementing the 
salary of the veterinarian medical officer of USDA assigned to the plant, 
in connection with his official duties as the certified inspector. The 90-day 
and 1-year provisions are included in the Great American Veal order. 


In addition, during the October 1, 1986, oral argument, the Judicial Officer 
referred to the discussion in Great American Veal of the following cases in 
which the 90-day and 1-year provisions are included in the orders (Great 
American Veal, slip op. at 29-30, 35-36, 42-43, 51-52): 


2. Norwich Beef Company. 

In In re Norwich Beef Co., 38 Agric. Dec. 380 (1979), aff'd, No. 
H-79-210 (D. Conn. Feb. 6, 1981), appeal dismissed, No. 81-6080 (2d Cir. 
Jan. 22, 1982), order modified, 43 a Dec. [1807 (1984)], the Judicial 
Officer withdrew inspection indefinitely from a packing plant, but 
suspended the sanction on condition that Alan Roessler was disassociated 
from the plant in 90 days and sold his stock within one year, and the plant 
did not commit designated offenses within 5 years. 
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Alan Roessler, respondent’s president, treasurer and principal 
stockholder, had been convicted of the felony of receiving a truckload of 
hijacked beef and processing it through a packing plant which he managed 
(respondent’s predecessor), with knowledge that it was stolen. 
Mr. Roessler was subsequently convicted of a misdemeanor because when 
he applied for Federal inspection for the newly established Norwich Beef 
Company, he answered "none" to questions with respect to whether he had 
previously been convicted of any crimes. 


3. Wyszynski Provision Company. 


In In re Wyszynski Provision Co., 40 Agric. Dec. 17 (1981), aff'd, 538 F. 
Supp. 361 (E.D. Pa. 1982), the Judicial Officer withdrew meat inspection 
service indefinitely from respondent, but suspended the withdrawal on the 
condition that Walter J. Wyszynski became disassociated from respondent 
within 90 days and sold his stock within one year, and respondent did not 
violate the Meat Inspection Act within 3 years. 


The withdrawal of inspection service was based on the fact that Walter 
J. Wyszynski was convicted of three felony counts, and respondent of eight 
felony counts, all involving the sale of adulterated meat. Sodium sulfite, 
a prohibited substance, had been surreptitiously added to sausage to make 
it appear fresher than it was. 


4. Toscony Provision Company. 


In In re Toscony Provision Co., 40 Agric. Dec. 533 (1981), aff'd, 538 F. 
Supp. 318 (D.N.J. 1982), remanded by consent, No. 82-5354 (3d Cir. 
Dec. 27, 1982), decision on remand, 43 Agric. Dec. [791 (1984)], order 
denying late op al, 43 Agric. Dec. [1106 (1984)], aff'd, No. 81-1729 (D.N_J. 
Mar. 11, 198 Scat reviewed merits notwithstanding late administrative 
appeal), aff'd, 782 F.2d 1031 (3d Cir. 1986) (unpublished), the Judicial 
Officer withdrew meat inspection service indefinitely from respondent, but 
suspended the withdrawal on condition that Henry Dei became 
disassociated from respondent within 90 days and sold his stock within one 
year, and respondent did not violate the Meat Inspection Act within 2 
years. 


The withdrawal of inspection service was based on the fact that 
respondent and Henry Dei, its president and principal stockholder, were 
each convicted of a single felony, knowingly distributing adulterated meat 
food products, viz., sausage to which an industrial chemical, imidazole, had 
been added. The chemical masks the aging or spoilage of the product, 
and, therefore, could cause harm if a uur or consumer held the product 
too long because of its fresh appearance. The chemical was added without 
the knowledge of the meat inspector assigned to the plant. 


(a) Judicial Officer’s Original Utica Decision. 


In In re Utica Packing Co., 39 Agric. Dec. 590 (1980), aff'd, 511 F. Supp. 
655 (E.D. Mich. 1981), remanded, 705 F.2d 460 (6th Cir. 1982) 
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(unpublished), decision on remand, [44 Agric. Dec. 2724 (1982)], final 
decision on reconsideration, 43 Agric. Dec. [373 (1984)], aff'd, No. 80-72742 
(E.D. Mich. Mar. 12, 1985), reversed and remanded, No. 85-1324 (6th Cir. 
Jan. 13, 1986), the Judicial Officer withdrew meat inspection service 
indefinitely from respondent, but suspended the withdrawal on the 
condition that David Fenster became disassociated from respondent within 
90 days and sold his stock within one year. 


The withdrawal of inspection was based on the fact that David Fenster, 
respondent’s president and half owner, was convicted of four felonies under 
18 U.S.C. § 201(b)’ for corruptly giving $200 on four separate occasions to 
Dr. Reed, the supervisor of five or six lay meat inspectors, who, together 
with Dr. Reed, inspected meat at respondent’s plant. United States v. 
Fenster, 449 F. Supp. 435 (E.D. Mich. 1978). The felony convictions 
involved proof that the payments were made to influence inspection at the 
plant, i.e., to reduce the number of line-stoppages by the inspectors, and 
to give respondent the benefit of the dada with regard to hogs of 
questionable soundness. 


The Judicial Officer expressed the view that the same 90-day and 1-year 
provision should be applied in the present case, stating (Order Conditionally 
Lifting Stay Order at 11): 

Since the Department includes 90-day and 1-year provisions in its 
orders where the packing plant operator has been convicted of bribing the 
meat inspector assigned to the plant, or surreptitiously adding prohibited 
substances to meat, there seems to be no sound reason why the same 
90-day and 1-year provisions should not be applied to Aaron Magidow, 
who was convicted of participating as an outlet (fence) for meat purchased 
by criminal associates on credit, with intent not to pay the suppliers (and 
previously of bribery that was settled by a consent order). (If complainant 
wants to establish a new policy under which 90-day and 1-year provisions 
will never be included in any orders, directly or indirectly, the Judicial 
Officer will be willing to consider complainant’s arguments in that respect 
in some future aa 


I adhere to my previously expressed views, and reject complainant’s 
argument that the felony convictions in this case were so much more serious 
than in the cases referred to above that the 90-day and 1-year provisions 
should not be applied here. 

It now appears that complainant, from the beginning, had the view that the 
90-day and 1-year provisions should not be applied in this case. However, that 
vital change of position was never communicated to the Judicial Officer before 
he issued the final decision in this case. 

In the original order in this case, I state (slip op. at 41): 

The withdrawal of inspection services from respondent indefinitely does 
not necessarily mean forever. For example, the record here indicates that 
the administrative officials would be willing to reinstate inspection service 
. respondent’s plant if Aaron Magidow disassociates himself from the 
plant. 





In the absence of any indication from complainant that complainant 
intended to change the 90-day and 1-year provisions in this case, I was misled 
(inadvertently, I presume) into believing that complainant’s willingness to 
reinstate inspection service at respondent’s plant if Aaron Magidow 
disassociates himself from the plant would give Aaron Magidow the customary 
90 days and 1 year to accomplish such disassociation. If I had known of 
complainant’s desire to change the Department’s policy for the purpose of this 
case only, I would have rejected complainant’s argument and issued the 
customary order, expressly including the customary 90-day and 1-year 
provisions. It was my further intent when the original order was issued to 
insure that the usual 90-day and 1-year provisions would apply through my 
control of the stay order that I knew would be issued pending judicial review. 


Maintaining control of the 90-day and 1-year provisions through a stay 
order is not as desirable as expressly including such provisions in the final 
order. In future cases, unless I agree with complainant’s argument that the 
90-day and 1-year provisions should not be applied, I will expressly include 
them in the order. However, it is too late to do that here, and, therefore, this 
case must still be resolved through the stay provisions. 

On April 23, 1987, respondent filed a Supplemental Report of 
Disassociation, and a similar Supplemental Report was filed by respondent on 
January 12, 1988. On January 19, 1988, respondent requested a status 
conference and an extension of the stay order in order to determine whether 
Aaron Magidow has disassociated himself from respondent, within the terms 
of the Judicial Officer’s previous stay orders. 

On January 27, 1988, complainant replied to respondent’s request, stating 
that the Judicial Officer’s stay orders issued on January 28, 1987, and 
April 15, 1987, are ultra vires and of no legal effect, and that the Judicial 
Officer has no authority to entertain respondent’s request for a status 
conference and extension of the stay order. I disagree. Since we have started 
down the path of handling Aaron Magidow’s disassociation from respondent’s 
plant by means of a stay order (as a result of complainant’s failure to advise 
the Judicial Officer before he issued his original decision of complainant’s 
changed position with respect to this case), we must continue down that path 
until the matter is resolved. 

Accordingly, the stay order will continue in effect until further order of the 
Judicial Officer. I am willing to decide the issue of Aaron Magidow’s 
disassociation from respondent’s plant immediately, based upon an oral 
argument before the Judicial Officer, or I am willing to refer the matter to 
one of the Department’s ALJ’s, who, hopefully, would be able to hold an 
immediate hearing and resolve the issue within a few weeks. Complainant 
and respondent should promptly advise the Judicial Officer of their 
preferences, in this respect. 


Order 
The stay order previously issued in this proceeding shall remain in effect 
until further order of the Judicial Officer. 





APEX MEAT COMPANY 


In re: Apex Meat Company. 
FMIA Docket No. 78. 
Supplemental Views filed January 29, 1988. 


Lifting of Stay Order - considerations. 


The Judicial Officer filed Supplemental view with Respect to Order Continuing Stay Order on 
January 29, 1988, explainang that the lifting of a stay order has never been regareded as a 
ministerial, nondiscretionary act, and that careful thought is given as to when a stay order 
should be lifted, balancing the interests of the respondent and the respondent’s customers and 
employees, as well as the interest of the Department. The Judicial Officer requested the parties 
to submit a briefing schedule, so that this matter may be promptly resolved. 


Joseph Pembroke, for Complainant. 
Phillip Olsson, Washington, D.C., for Respondent. 
Supplemental Views issued by Donald A. Campbell, Judicial Officer. 


Supplemental Views with Respec? to 
Order Continuing Stay Order 

The purpose of this document is to supplement the views set forth in my 
order filed yesterday. 

During the 17 years that I have been Judicial Officer, the lifting of a stay 
order has never been regarded as a ministerial, nondiscretionary act. In every 
case where I have lifted a stay order after the completion of judicial review 
proceedings, I have given careful thought to when the order should be lifted, 
balancing the interests of the respondent and the respondent’s customers and 
employees, as well as the interests of the Department. 

For example, a suspension order under the Packers and Stockyards Act 
cannot take effect until at least 5 days after issuance (7 U.S.C. § 204). When 
I lift a stay order under the Packers and Stockyards Act afier the completion 
of judicial review proceedings, I rarely make it effective on the Sth day after 
the order lifting the stay order is issued. I frequently decide to make it 
effective in about 30 days, so as to permit the orderly closing of the suspended 
registrant’s business, with adequate notice to the customers. 

In addition, when lifting stay orders, I take into account the season of the 
year, so that the suspension order will not be effective during a period when 
the registrant’s business is unusually light, thereby effectively decreasing the 
severity of the sanction. For example, in In re Mattes Livestock Auction 
Market, Inc., 42 Agric. Dec. 1894 (1983), the lifting of the stay order was 
delayed to prevent the suspension order from becoming effective during the 
Christmas holiday season. 

Similarly, in Jn re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 
1572 (1981), aff'd per curiam, 702 F.2d 840 (9th Cir. 1983), I stated: 

However, a 30-day suspension during respondent’s inactive season 
would not even be a "slap on the wrist," and, therefore, if because of an 
appeal or any other reason, the suspension is not effective when 
originally ordered, the Judicial Officer will set the suspension period to 
begin at a time when it will occur during respondent’s heavy shipping 
season. [Footnote omitted.] 





Complainant’s view that the lifting of a stay order following affirmance of 
the Judicial Officer’s decision is a nondiscretionary, ministerial function is 
based on a lack of understanding of the Judicial Officer’s well-settled practice, 
in this respect. I was fully aware of my practice when I issued the original 
order in this case. 

Irrespective of whether I decide the issue on oral argument as to whether 
Aaron Magidow has sufficiently disassociated himself from respondent’s plant 
and disposed of his stock to meet the customary 90-day and 1-year provisions, 
or whether I refer it to an ALJ, I will need further briefs from the parties. As 
I view the matter, the issue at this stage is not whether the new company is 
a "successor" or "assign" of respondent but, rather, whether Aaron Magidow 
has disassociated himself in accordance with the familiar 90-day and 1-year 
provisions. See the order in In re Great American Veal Co., Inc., 45 Agric. 
Dec. 1770 (1986), aff'd, No. 86-3998 (D.N.J. Oct. 27, 1987), attached as an 
appendix. 

As I stated in my order issued January 28, 1987, in this proceeding, "there 
seems to be no sound reason why the same 90-day and 1-year provisions 
should not be applied to Aaron Magidow’ as were applied in the other similar 
cases (Order Conditionally Lifting Stay Order at 11). 

The parties should submit a briefing schedule to the Judicial Officer by 
February 2, 1988, so that this matter may be promptly resolved. 


Appendix 


Excerpt from Jn re Great American Veal Co., 45 Agric. Dec. 1770, 1906-08 
(1986), aff'd, No. 86-3998 (D.N.J. Oct. 27, 1987). 





PACKERS AND STOCKYARDS ACT 


DISCLIPLINARY DECISIONS 


In re: DANIEL BISHOP. 
P&S Docket No. 6919. 
Decision and Order filed December 7, 1987. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder by the Secretary of Agriculture (9 C.F.R. § 202.1 et 
seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served on the respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 


complaint. — 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. (a) Daniel Bishop, hereinafter referred to as the respondent, is an 
individual whose business mailing address is Route 1, Box 159, Paint Lick, 
Kentucky 40461. 
(b) The respondent, at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account or the account of others; and 
(2) Not registered with the Secretary of Agriculture in any 
capacity subject to the Act. 
2. Sections 201.10, 201.29 and 201.30 of the regulations (9 C.F.R. 
§§ 201.10, 201.29, 201.30) require that persons engaged in business as dealers 
or market agencies furnish an adequate bond. During the period from 
February 14, 1987, through March 14, 1987, and thereafter, respondent has 
engaged in the business of a dealer buying and selling livestock in commerce 
for his own account without having and maintaining a reasonable bond or its 
equivalent as required by the Act and the regulations. 
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3. (a) The respondent, in connection with his opertions as a dealer 
subject to the Act, on or about the dates and in the transactions set forth in 
paragraph III(a) of the complaint, purchased livestock and in purported 
payment therefor, issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient funds on 
deposit and available in the account to pay such checks when presented. 

(b) The respondent, in connection with his operations as a dealer 
subject to the Act, on or about the dates and in the transactions set forth in 
paragraph III(a) of the complaint, purchased livestock and failed to pay, when 
due, the full purchase price of such livestock. 

(c) As of April 2, 1987, there remained unpaid a total of approximately 
$21,373.31 for the livestock purchases set forth in paragraph III(a) of the 
complaint. 

Conclusions 

By reason of the facts found in Finding of Fact 2 herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 
201.10, 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.10, 201.29, 
201.30).: 

By reason of the facts found in Finding of Fact 3 herein, respondent has 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


Order 
Respondent Daniel Bishop, his agents and employees, directly or through 
any corporate or other device, in connection with his operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 
1. Engaging in business in any capacity for which bonding is required 


under the Act and regulations without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regulations; 

2. Issuing checks in payment for livestock without having and maintaining 
sufficient funds on deposit and available in the bank account upon which they 
are drawn to pay such checks when presented; 

3. Failing to pay, when due, for livestock purchases; and 

4. Failing to pay for livestock purchases. 

Respondent shall not be registered to engage in business as a market 
agency or dealer under the Act for a period of five years, and pursuant to 
section 303 of the Act (7 U.S.C. § 203), respondent is prohibited from 
engaging in business as a market agency or dealer unless he is so registered, 
provided, however, that registration will be accepted at any time after the 
expiration of 120 days upon demonstration by said respondent that all 
livestock sellers have been paid in full and an adequate bond has been 
provided, and provided further that this order may be modified upon 
application to the Packers and Stockyards Administration to permit 
respondent’s salaried employment by another registrant after the expiration 
of 120 days. 

The provisions of this order shall become effective on the sixth day after 
this decision becomes final. 

This decision and order shall become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer within 30 days 
after service (7 C.F.R. §§ 1.139, 1.145). 
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J. H. FLEMING 


Copies hereof shall be served on the parties. 
[This decision and order became final on January 13, 1988.-Editor] 


In re: CENTRAL LIVESTOCK AUCTION YARD., INC., ACORPORATION, 
AND JOHN VICTORINO, AN INDIVIDUAL. 

P&S Docket No. 6706. 

Supplemental Order filed January 5, 1988. 


Roberta Swartzendruber, for Complainant. 
Brian M. Rowson, Tulare, California, for Respondent. 
Supplemental Order issued by Dorothea A. Baker, Administrative Law Judge. 


SUPPLEMENTAL ORDER 

On November 16, 1987, an order was issued in the above-captioned matter 
which, inter alia, suspended the corporate respondent as a registrant under the 
Act for a period of seven days and thereafter until it demonstrates that it is 
no longer insolvent. 

The corporate respondent has demonstrated that it is no longer insolvent. 
Accordingly, 

IT IS ORDERED that the suspension provision of the order issued 
November 16, 1987, is terminated. The order shall remain in full force and 
effect in all other respects. 


In re: J. H. FLEMING. 
P&S Docket No. 6928. 
Decision and Order Filed November 18, 1987. 


Edward M. Silverstein, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


Preliminary Statement 

This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act. 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by the 
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Hearing Clerk by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 

1, (a) J. H. Fleming, hereinafter referred to as the respondent, is an 
individual whose mailing address is Route 2, Box 167-C, Cedar Bluff, Virginia 
24609. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of buying livestock on a commission 
basis, and buying and selling livestock in commerce for his own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 

2. (a) As of December 31, 1986, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities of 
$388.547.04, and current assets totalling $57,001.00, resulting in an excess of 
current liabilities over current assets of $331,546.04. 

(b) As of January 31, 1987, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities of 
$387,259.90, and current assets totalling $110,835.00, resulting in an excess of 
current liabilities over current assets of $276,424.90. 

(c) Respondent’s current liabilities still exceed his current assets. 

3. On or about the dates and in the transactions set forth in paragraph 
III of the complaint, respondent purchased livestock and failed to pay, when 
due, for such livestock purchases. 

4. Respondent failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions in his business as a dealer under 
the Act in that he failed to keep and maintain (a) a check register or a list of 
outstanding checks; (b) reconciliations of bank statements; (c) copies of notes, 
mortgages, or lines of credit; (d) a general journal or ledger showing accounts 
receivable, prepaid expenses, interest receivables, investments, fixed assets, 
depreciation, and accounts payable including those due to trade or others, 
demand notes and current portions of long-term notes; (e€) a cash 
disbursement journal; and (f) income and expense journals. 


Conclusions 

By reason of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
§ 204). 

By reason of the facts found in Finding of Fact 3 herein, respondent has 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. § 213(a), 228b). 

By reason of the facts found in Finding of Fact 4 herein, respondent has 
violated section 401 of the Act (7 U.S.C. § 221). 
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HOLIDAY FOOD SERVICE, INC., ET AL 


Order 

Respondent, directly or through any corporate or other device, in 
connection with his operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1, Purchasing livestock on commission or for his own account during a 
time when his current liabilities exceed his current assets; and 

2. Failing to remit, when due, the full purchase price of livestock. 

Respondent shall keep and maintain accounts, records and memoranda 
which fully and correctly disclose the true nature of all transactions involved 
in his business subject to the Packers and Stockyards Act, including (a) a 
check register or a list of all outstanding checks; (b) reconciliations of bank 
statements; (c) copies of notes, mortgages, or lines of credit; (d) a general 
journal or ledger showing accounts receivable, prepaid expenses, interest 
receivables, investments, fixed assets, depreciation, and accounts payable, 
including those due to trade or others, demand notes and current portions of 
long-term notes; (e) a cash disbursement journal; and (f) income and expense 
journals. 

Respondent is suspended as a registrant under the Act for twenty-eight 
(28) days and thereafter until he demonstrates that his current assets exceed 
his current liabilities. When respondent demonstrates that his current assets 
exceed his current liabilities, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the twenty-eight 
(28) day period. 


The provisions of this order shall become effective on the sixth day after 
this decision becomes final. Copies hereof shall be served upon the parties. 
Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice (7 C.F.R. § 1.130 et seq.). 
[This decision and order became final on January 22, 1988.-Editor] 


In re) HOLIDAY FOOD SERVICE, INC., A CORPORATION, AND NAT 
ROCKER, AND INDIVIDUAL. 

P&S Docket No. 6488. 

Remand Order filed January 6, 1988. 


The Judicial Officer issued a remand order to the ALJ on January 6, 1988, pursuahnt to 
directions from the United States Court of Appeals for the Ninth Circuit, to determine whether 
the $50,000 civil penalty, payable at the rate of $12,5000 per year, would interfere with Nat 
Rocker’s ability to continue in business as a packer. Complainant will be required to delve into 
every aspect of Nat Rocker’s business and personal life that has ny bearing on his ability to pay 
the civil penalty. 


Thomas C. Heinz, for Complainant. 
Harry G. Melkonia, Los Angeles, California, for Respondent. 
Remand Order issued by Donald A. Campbell, Judicial Officer. 





REMAND ORDER 

A Decision and Order in this proceeding was filed May 8, 1986, providing 
that "respondents are hereby assessed, jointly and severally, a civil penalty of 
fifty thousand dollars ($50,000).". The civil penalty is payable at the rate of 
$12,500 per year. On appeal, the United States Court of Appeals for the 
Ninth Circuit vacated the penalty and remanded the case for consideration 
of whether the civil penalty "will prevent him [Nat Rocker] for continuing in 
business as a packer, not merely as a principal in a particular company." 
Holiday Food Services, Inc. v. Department of Agriculture, 820 F.2d 1103, 1105- 
06 (9th Cir. 1987) (2-1 decision). 

In view of the court’s decision, the hearing in this proceeding must be 
reopened to receive evidence as to Nat Rocker’s ability to continue in business 
as a packer, while paying the civil penalty. The penalty is assessed jointly and 
severally, and Nat Rocker is an individual. Hence his individual financial 
circumstances must be totally captenet, as well as the financial circumstances 
of his packing business. Since the burden of proof is on complainant, the 
hearing should be delayed, if necessary, in order to enable complainant to 
develop all of the necessary factual information. 

Complainant will be required to delve into every aspect of Nat Rocker’s 
business and personal life that has any bearing on his ability to pay the civil 
penalty, and remain in business as a packer. Every source of income and 
asset that he has, including house equity, automobiles, boats, jewelry, art, 
stocks, bonds, bank accounts, etc., is relevant, as well as all of his personal and 
business expenditures, including voluntary payments made to others (e.g., 
college payments for children), in order to determine whether he could, by 
living a more modest life-style, or eliminating voluntary payments to others, 
continue in business as a packer, while paying the civil penalty. 

Detailed findings of fact should be made by the ALJ as to every aspect of 
respondents’ business and personal assets, sources of income, or potential 
income, and expenditures, so that a determination can be made as to the issue 
presented by the remand order. 

If it appears that respondents cannot pay $12,500 per year, as required by 
the original Decision and Order in this case, the yearly payment should be 
reduced (without reducing the total amount of the civil penalty) to that 
amount which can be paid (no matter how many years it takes to complete 
payment), while permitting Nat Rocker to remain in the packing business. If 
the order is modified, the modified order should leave the matter open for 
continuous reappraisal in the light of a change in circumstances in 
respondents’ ability to pay. 


Order 
This proceeding is remanded for further proceedings in accordance with 
this order. 





MANUEL MATTOS 


In re: MANUEL MATTOS. 
P&S Docket No. 6888. 
Decision and Order filed November 30, 1987. 


Roberta Swartzendruber, for Complainant. 
Respondent, Pro Se. 
Decision and Order issued by Edward H. McGrail, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 

This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served on the respondent by 
certified mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 

1. (a) Manuel Mattos, hereinafter, referred to as the respondent, is an 
individual whose principal place of business is located at Tulare, California, 
and whose business mailing address is 634 Gem Street, Tulare, California 
93274. 

(b) The respondent, was at all times material herein, engaged in the 
business of a market agency buying livestock in commerce on a commission 
basis. 

2. Respondent was notified in person on May 14, 1985, by Packers and 
Stockyards Administration personnel and again on June 3, 1985, by certified 
mail, that he did not have a bond or bond equivalent, as required by the Act 
and the regulations, and that if he continued his livestock operations without 
obtaining a bond or bond equivalent he would be in violation of section 312(a) 
of the Act and sections 201.29 and 201.30 of the regulations. Notwithstanding 
such notices, respondent continued to engage in the business of a market 
agency buying on commission without obtaining and maintaining an adequate 
bond or its equivalent, as required by the Act and the regulations. 





3. Respondent, in connection with his business as a market agency buying 
livestock on commission, in the transactions set forth in paragraph III of the 
complaint, purchased livestock and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit and available in 
the account upon which such checks were drawn to pay such checks when 
presented. 

4. (a) Respondent, on or about the dates and in the transactions specified 
in paragraph III of the complaint and in the transactions set forth in 
paragraph IV of the complaint, purchased livestock and failed to pay, when 
due, the full price of such livestock. 

(b) As of May 11, 1987, there remained unpaid by the respondent a 
total of at least $27,492.31 for livestock purchases. 


Conclusions 
By reason of the facts found in Finding of Fact 2 herein, the respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 C.F.R. 201.29, 201.30). 
By reason of the facts found in Findings of Fact 3 and 4 herein, the 
respondent has wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. 
213(a), 228b). 


Order 

Respondent Manuel Mattos, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and regulations; 

2. Issuing checks in payment for livestock without having and maintaining 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 

4. Failing to pay the full purchase price of livestock. 

Respondent Manuel Mattos shall not be registered to engage in business 
subject to the Act for a period of five years, provided, however, that upon 
application and demonstration to the Packers and Stockyards Administration 
that all unpaid livestock sellers have been paid in full, and that respondent is 
in full compliance with the bonding requirements of the Act and regulations 
a supplemental order may be issued permitting respondent Mattos to register 
pursuant to the requirements of the Act and regulations after the expiration 
of 120 days, and provided further that this order may be modified upon 
application to the Packers and Stockyards Administration to permit 
respondent’s salaried employment by a registrant under the Act after the 
expiration of 120 days. 

Pursuant to section 303 of the Act (7 U.S.C § 203), respondent is 
prohibited from engaging in business as a dealer or market agency without 
being registered. 





FLOYD STANLEY WHITE 


This decision and order shall become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer within 30 days 
after service (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This decision and order became final on January 27, 1988.-Editor] 


In re) FLOYD STANLEY WHITE. 
P&S Docket No. 6472. 
Decision and Order issued January 11, 1988. 


False weighing - custodial account violations - charging commission and yardage on livestock 
purchased on a dealer basis. 


The Judicial Officer affirmed Judge McGrail’s order requiring respondent to cease and desist 
from several practices, including weighing livestock at other than their true and correct weights; 
paying the sellers of livestock on the basis of false and incorrect weights; failing to deposit in 
any "Custodial Account for Shippers’ Proceeds,” within the time prescribed, amounts equal to 
the proceeds receivable form the sale of consigned livestock; failing to otherwise maintain any 
"Custodial Account for Shippers’ Proceeds" in strict conformity with the regulations; and 
charging livestock sellers commission and yardage on livestock purchased on a dealer basis. 
The order also suspends respondent as a registrant under the Act for 9 months and assesses 
a $10,000 civil penalty. Respondent’s violations were willful irrespective of whether he acted 
with evil motive. The ALJ’s findings and conclusions are abundantly supported by the record. 
Complainant’s cross-appeal as to the ALJ’s dismissal of ¢ IV of the complaint was timely filed 
and is meritorious, but complainant does not ask for any increase in the sanction. The 
formalities and technicalities of court pleading are not applicable in administrative proceedings, 
and it is only necessary for the complaint to reasonably apprise the litigant of the issues in 
controversy. A person buying livestock on a commission basis for a principal, or selling 
livestock as a dealer on the dealer’s purchase weights, must pass on to the principal (or to the 
buyer from the dealer) any pencil shrink received. Buying or selling on another’s purchase 
weights explained. Unless otherwise agreed, an agent who makes a profit in connection with 
transactions conducted for a principal is under a duty to give the profit to the principal. It is 
not necessary for complainant to allege and prove precisely who was injured by an unlawful 
practice. It is the practice of the Judicial Officer to give great weight to the credibilty 
determinations by ALJ’s. The Judicial Officer can reopen a hearing, where the public interest 
is involved, even if the Department’s attorney erroneously failed to introduce the evidence 
sought to be elicited. Evidence involving statistical probability would be relevant on a reopened 
hearing. A single violation may be unfair and deceptive practice. Severe sanction policy 
explained. Even slight false weighing is a serious violation. Violations of fiduciary agreements 
are exceptionally flagrant offenses. Recordkeeping wiolations are serious violations of the Act. 
Where complainant can prove careless or deliberate false weighing, no prior warning letter is 
sent. Evidence of current compliance is irrelevant in determining the sanction for past 
violations. Damaging publicity from agency press releases is irrelevant in determining the 
sanction. The statutory criteria for imposing civil penalties are not applicable in determining 
suspensions. When a respondent’s wholly-owned entities violate the Act, the corporate veil 
is routinely pierced. 


Thomas C. Heinz, for Complainant. 
Donald R. Wellford, Memphis, Tennessee, for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 

This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).' An initial 
Decision and Order was filed on April 22, 1986, by Administrative Law Judge 
Edward H. McGrail (ALJ) ordering respondent to cease and desist from 
several practices, including weighing livestock at other than their true and 
correct weights; paying the sellers of livestock on the basis of false and 
incorrect weights; failing to deposit in any "Custodial Account for Shippers’ 
Proceeds," within the time prescribed, amounts equal to the proceeds 
receivable from the sale of consigned livestock; failing to otherwise maintain 
any "Custodial Account for Shippers’ Proceeds" in strict conformity with the 
regulations; and charging livestock sellers commission and yardage on 
livestock purchased on a dealer basis. The order also suspends respondent as 
a registrant under the Act for 9 months and assesses a $10,000 civil penalty. 

On May 21, 1986, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). On June 26, 
1986, complainant filed a Cross-Appeal and Response to Respondent’s 
Appeal. On July 21, 1986, respondent filed a Response to Complainant’s 
Cross-Appeal. The case was referred to the Judicial Officer for decision on 
June 26, 1986. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
are not novel or difficult, the case has been thoroughly briefed, and oral 
argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted verbatim as the final Decision and Order in 
this case, with changes too minor to itemize (except that paragraph IV of the 
complaint is reinstated by the Judicial Officer, portions of the text (Initial 
Decision at 43-46; Finding 17) are omitted, indicated by ". . .," and this same 
text is expanded somewhat, indicated by "[]"). The effective date of the order 
is changed in view of the appeal. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


Preliminary Statement 


1See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1987 Cum. Supp.), and Carter, Packers and Stockyards Act, 
in 10 Harl, Agricultural Law, ch. 71 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in S U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals 
from the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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This is a disciplinary proceeding under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.), hereinafter "the Act,” instituted by a complaint filed 
on December 19, 1984, by the Packers and Stockyards Administration. The 
complaint alleged that the respondent purchased and sold hogs at other than 
their true and correct weights, failed to maintain and use properly his 
custodial account for shippers’ proceeds, purchased livestock on a dealer basis 
while improperly charging the livestock sellers for commission and yardage, 
and failed to keep and maintain records and memoranda sufficient to fully 
disclose his business subject to the Act. By reason of these facts, respondent 
was alleged to have violated sections 312(a) and 401 of the Act (7 U.S.C. §§ 
213(a), 221), and sections 201.49, 201.55, 201.73-1 and 201.98 of the 
regulations (9 C.F.R. §§ 201.49, 201.55, 201.73-1, 201.98). 

Respondent filed an answer denying most of the allegations and alleging 
various affirmative defenses. 

An oral hearing was held September 4, 5, and 6, 1985, in Memphis, 
Tennessee, before the undersigned. Respondent was represented by Donald 
R. Wellford, Esq., of the firm of Boone, Wellford, Clark, Langschmidt and 
Apperson, Memphis, Tennessee. Complainant was represented by Thomas C. 
Heinz, Esq., Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. Certain stipulations were entered into by the 
parties, essentially dealing with the books and record keeping of respondent 
for Covington Sales Company and S&W Livestock. (Tr. 9-12)' Briefs were 
filed by the parties--complainant on October 21, 1985, and respondent on 
November 21, 1985, and such briefs have been duly considered, as well as 
complainant’s reply brief, filed December 17, 1985. The pertinent statutes 
and regulations have been set forth in Appendix A for ready reference. 


Discussion and Conclusions 

Mr. Bill Kelley, Burlison, Tennessee, testified he has raised hogs for 
approximately 40 years, and sells between 2,500 and 3,000 hogs per year. 
Usually he sells about 50 hogs a week, but, on occasion, he would ship two 
truckloads a week. From the time they are weaned, his hogs are fed a 
mixture of grain, soybeans and other ingredients from feeders inside an 
enclosed barn with concrete floor. Well water is provided them through touch 
nipples located outside the barn. Hogs raised under these conditions are 
referred to as "parlor hogs", whereas hogs raised outside and left to rummage 
through cut-down row crops are usually referred to as "field hogs". Mr. Kelley 
has raised "parlor hogs" since 1965. (Tr. 66, 68, 70-74, 96) 

Mr. Kelley selects for market hogs weighing between 220 and 240 pounds. 
A hog this size will eat approximately 8 pounds of feed per day, and in the 
last week before marketing it will gain approximately 1/2 - 13/4 pounds per 
day. (Tr. 67-69, 72) "Shrinkage" of a hog, a loss of weight through urination 


1 Reference to exhibits are designated "CX" and "RX" to indicate those submitted by 
complainant and respondent, respectively. References to the hearing transcript are designated 
“er 
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and feces, occurs when loading hogs and is due to the stress put on them by 
prodding and movement. Such loss may amount to one or two pounds and 
occurs mostly prior to loading, but some may occur in the trailer in which they 
are being transported. Mr. Kelley has three compartments on his trailer into 
which he loads the hogs for market, the middle section being the largest. (Tr. 
75-76 

«f Kelley first commenced selling hogs to respondent in 1982, being paid 
on the basis of one dollar per hundredweight over the St. Louis opening 
market price. When the Morrell Packing Plant reopened in 1983, this was 
changed to fifty cents per hundredweight over the St. Louis opening market 
price. Because several neighbors told him they believed they were being short- 

weighed by Covington on the sale of their hogs, Mr. Kelley weighed his hogs 

at the Burlison Gin Company on two occasions prior to taking them to 
Covington for sale. He had previously weighed his empty trailer on these 
scales. The first occasion was on March 1, 1984, when a comparison between 
the weights from the Burlison scale and the scale tickets from Covington 
showed the latter was 490 pounds short on a load of 47 hogs (Burlison - 
11,060 pounds; Covington - 10,570 pounds). The second occasion was on 
March 20, 1984, when the same comparison for a load of 48 hogs showed the 
Covington scale tickets to be 685 pounds short (Burlison - 11,920 pounds; 
Covington - 11,235 pounds). The comparisons with the weight of the trailer 
deducted, were recorded on both occasions by Mr. Kelley. (CX-6-7; Tr. 80- 
82, 94-95) 

On Monday, March 26, 1984, Mr. Jimmy Thompson, P&S, USDA, 
checked the Burlison scale. Mr. Thompson suggested that Mr. Kelley bring 
another load of hogs to Covington on March 27, 1984. At 7:00 a.m. on that 
date, Mr. Thompson aided Mr. Kelley in loading 49 hogs onto the trailer, 
after which Mr. Kelley proceeded to the Burlison scale and weighed them, and 
made notations of the weight, again deducting the weight of the trailer. He 
could not recall the condition of the unpaved roads, but did recall that it was 
not raining. (Tr. 85- 86) Upon arrival at the Covington market, Mr. Kelley 
helped in unloading the hogs, which were unloaded immediately in three 
separate groups, according to the compartments on the trailer, and weighed 
in the same manner as soon as they were unloaded. Although Mr. Kelley was 
not inside the scalehouse that day, he witnessed the weighing of the last draft 
of hogs. The process took from five to ten minutes, after which he followed 
respondent White into the office where he was handed the three pink copies 
of the Covington scale slips representing the weight of the 49 hogs, a total of 
10,935 pounds. No dollar amount was indicated on these tickets. Since the 
Covington bookkeeper, Mrs. Carol Burton, had not as yet arrived, Mr. Kelley 
asked that the check for the amount of the sale be sent to him. Mr. Kelley 
had checks for the sale of his hogs to Covington sent to him on previous 
occasions and he also came back to Covington many times to pick up his 
check. It is noted that the number of hogs on each ticket was 13, 22 and 14, 
respectively. (CX-4; Tr. 88-90, 107-109, 111-114, 120-121, 126) 

After Mr. Kelley left Covington, he stopped on the side of the road, 
compared the Covington scale tickets he had received with the weight he 
determined on the Burlison scale, and concluded the Covington scale weight 
was 485 pounds short of the weight obtained on the Burlison scales. He then 
proceeded across the road where Mr. Thompson and the two other weight 
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inspectors were observing and advised them that his hogs were weighed 485 
pounds short at Covington. He then proceeded to his farm. He was visited at 
his farm about an hour later by Mr. Thompson who told him he had not 
found the large discrepancy of 485 pounds on the check-weighing of his 49 
hogs at Covington. When Mr. Kelley showed him the three pink copies of 
scale slips, numbers 27474, 27475, and 27476, totalling 10,935 pounds that he 
received from Covington on the weight of the 49 hogs, it was concluded that 
a serious discrepancy existed and they returned to Covington. (CX-4; Tr. 92, 
115-116) 

Upon their return to Covington, Mr. Thompson advised respondent that 
there was a discrepancy between the total weight for the 49 hogs previously 
provided by Mrs. Burton and the weights reflected on the pink scale slips in 
the possession of Mr. Kelley. Respondent stated he didn’t know where Mr. 
Kelley obtained the pink scale tickets, and a search of the office failed to turn 
up the Covington copies of such tickets. Respondent showed Mr. Thompson 
three different scale tickets, numbers 27462, 27477, 27478, which included the 
pink copies, and stated they were the weights of Mr. Kelley’s 49 hogs. These 
three scale tickets totalled 11,310 pounds. It is noted here that the number of 
hogs on each ticket in their numerical order was 14, 22 and 13, respectively. 
Mr. Kelley deferred payment for his hogs on that date but eventually received 
payment in the mail based on the weights recorded on these tickets. Mr. 
Kelley stated he probably received the second group of scale tickets when 
Covington mailed the check to him. Mr. Kelley returned to his farm at this 
point. (CX-5; Tr. 91-94, 117, 126) 

It was Mr. Kelley’s testimony that hogs he takes to market have been fed 
and watered prior to their loading, therefore they were not hungry after their 
trip to Covington and would not eat anything. Secondly, they would not eat 
because it takes a hog two or three days to get adjusted to new feed, unless 
he is really hungry. He also believed that since his hogs have been used to 
the well water at his farm, they would hesitate drinking water at Covington 
because it is chlorinated. (Tr. 96) 

Mr. Eugene Kidd, Burlison, Tennessee, is a farmer who raises hogs and 
maintains approximately 400 to 450 on hand for that purpose. His typical sale 
to Covington ranges between 18-22 hogs. When he brought hogs to 
Covington on sale days, Tuesdays and Saturdays, his hogs would not always go 
through the auction sale ring. Those that did not go through the auction sale 
ring were sold to Covington at the St. Louis market price plus fifty cents per 
hundredweight. Most of the time he was charged twenty cents per head if his 
hogs did not go through the auction sale ring. He really didn’t know why this 
charge was made. Except for one occasion, he always received a scale ticket 
stapled to the check given by Covington in payment for his hogs. He believed 
all his hogs were sold to Fineberg Packing Company because on one occasion, 
after weighing his hogs, respondent [White] put Mr. Kidd’s hogs immediately 
on another trailer and told him the trailer was going to Fineberg’s. Although 
he sold his hogs frequently to Covington, he has watched the weighing of his 
hogs infrequently. (CX-19; Tr. 222-228) 


235 





Mr. John McKee, Covington, Tennessee, is a farmer who raises livestock 
and hogs. He has raised hogs for the past nine years and maintains a stock 
of about 450 for this purpose. At one time his breeding of the hogs produced 
more red colored hogs, but at the present time, because of breeding, he is 
producing more white colored hogs. His hogs for market usually average 221 
pounds (Tr. 229-230, 251-253). On occasion, he could have brought an entire 
load of white hogs to Covington. When he delivers hogs to Covington he 
backs up his trailer and commences unloading. The hogs are being weighed 
while he is parking his trailer, however, sometimes he will get to the scale in 
time to see the last draft weighed. (Tr. 215) For sales to Covington that do 
not go through the auction sales ring he is paid the St. Louis market price 
plus fifty cents per hundredweight. However, twenty cents per head is 
deducted from this. It was his understanding that this deduction was used for 
research on hogs. If the St. Louis market price was available he would receive 
a check for his hogs after the weighing, together with the scale tickets 
reflecting their weight. If the market price was not available, he would wait 
for his check, or in some cases, have it mailed to him. He received his scale 
tickets when he received his check. On six or seven occasions, respondent 
picked up the hogs at Mr. McKee’s farm. (CX-15, 18, 20; Tr. 235-237) 

Mr. McKee testified that the "F-2" placed on his scale tickets by Covington 
as the "buyer" meant that his hogs were sold to Fineberg Packing Company, 
and that the "M&M-3" was used to identify a salvage sow, i.e., a sow that no 
longer produces, is too heavy for a butcher type hog, and therefore did not go 
to Fineberg. He believed ninety percent of his hogs were sold to Fineberg 
because the driver told him and he had received word from an employee of 
Fineberg, through his son, that his hogs were going to Fineberg. (Tr. 232, 
234, 242-243) He had confidence in the weighing operations of respondent 
until the complaint in this matter was issued, although some of his neighbors 
questioned respondent’s honesty on the weights. Later, he found that some 
of the weights he had received elsewhere on the sale of his hogs were higher. 
He has not sold any hogs to Covington since, and has joined in a court suit 
with some of his neighbors against respondent alleging the short-weighing of 
hogs. (Tr. 237, 248-250) 

Mr. Richard Freudenberg is the manager of Fineberg Packing Company, 
Memphis, Tennessee (Fineberg). He testified that his company commenced 
purchasing hogs from respondent three or four years ago, when the John 
Morrell Company, Memphis, Tennessee, closed. His company purchases 
select hogs, i.e., they must be white in color and weigh between 230-240 
pounds. For this type hog he pays the top St. Louis market price. Other 
color hogs present problems for him when they are inspected on the moving 
rail in his slaughterhouse. He avoids killing sows and boars because the 
former tears up his machinery, and the latter emits a musty odor when 
cooked. He will not purchase lower grade hogs because they are unprofitable. 
He purchases select hogs from respondent only on a weight basis. Initially, 
he paid respondent fifty cents per hundredweight over the St. Louis market 
price, one dollar to transport the hogs to his plant, and a thirty-cent per 
hundredweight buying commission. The fifty cents was later increased to one 
dollar per hundredweight. The St. Louis price for hogs is a daily price and is 
the prevailing market price for hogs on a particular day. (Tr. 166-169) 
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His agreement with respondent was to pay him on respondent’s purchase 
weights. He believed that hogs purchased by respondent that did not meet 
Fineberg’s specifications were sorted out by respondent and Fineberg billed 
only on the weights of the remainder. Although he has had two deliveries a 
day on some occasions from respondent, Fineberg always paid the opening 
day price for the hogs. About ten percent of his purchases are made directly 
from hog raisers. Except for the smaller hog raisers, the hogs brought to his 
plant have been sorted out to his specifications. His plant normally does not 
slaughter hogs on weekends. It would be unusual to do so on a Saturday. (Tr. 
170-174, 184-185) 

An invoice from S&W accompanies a shipment of hogs. Mr. Freudenberg 
will put his "o.k." on it for payment, and it will thereafter be stamped, 
recorded for payment, and a check sent to the seller the same day. Usually 
the billing for respondent is done by S&W; however, on some occasions when 
he has actually made purchases at Covington, he has later received invoices 
from Covington, accompanied by scale tickets, when the hogs were delivered 
at his plant. (CX-12; Tr. 175-177, 180) 

When Mr. Bill Kelley ceased selling hogs to respondent, Mr. Freudenberg 
contacted him to have him sell his hogs direct to Fineberg. Mr. Kelley sold 
one load of hogs to Fineberg on May 1, 1984. However, because Mr. Kelley 
believed he did not receive enough for one sow he had in the load, he has not 
sold to Fineberg since. If smaller hog raisers bring in animals that do not 
meet Fineberg’s specifications, Mr. Freudenberg, as a courtesy to the small 
hog raisers he deals with, will take the animals off their hands and pay them 
the price for which he knows he will be able to resell them. This price is 
usually nowhere near select prices (Tr. 188-190). 

Mr. Freudenberg would be aware of any overweigh charges on hogs he 
purchases because it would show up in the dressed weight of the hogs. He 
has also spot-checked the weight of hogs from Covington and found the 
weights to be adequate. He is also acquainted with "shrinkage" in hogs which 
occurs in the movement of the animals. It was his opinion that in moving 
hogs fifteen or twenty miles from Mr. Kelley’s farm to the Covington market 
there would be a loss of approximately five pounds per hog. As far as Mr. 
Freudenberg was aware, he had never heard any reason to question the 
honesty of respondent [White], and he believed the Covington market 
provided a service for the community in that it handles large, as well as small 
type animals. He did not know where farmers with smaller animals could go 
to sell them. (Tr. 190-191, 200-202, 215, 218, 220) 

Mr. Jimmy W. Thompson has been an Industrial Specialist with the P&S, 
USDA, for the past eight years. His primary duties are to supervise and 
inspect the scales and weighing activities of registrants under the Act. 
Respondent, S&W, and Covington are so registered. (CX-8-9; Tr. 295) Mr. 
Thompson was the principal investigator in pursuing the allegations made 
against respondent by Mr. Bill Kelley. Accompanied by Mr. Kelley, as well 
as Messrs. Ray Washburn, and Ricky Freeman, Weights and Measures 
Division, Tennessee Department of Agriculture, he tested the scale at the 
Burlison Gin Company (Burlison) on March 26, 1984, and found the scale to 
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be accurate within normal tolerance. They also weighed Mr. Kelley’s empty 
trailer and determined its tare weight. The purpose of checking the scale and 
tare weight of the trailer was to have a ready reference comparison of weight 
to that determined on the Covington scale. Mr. Thompson testified that the 
Burlison scale was a truck scale which combined mechanical and electrical 
features to provide an accurate digital read-out of the weight to the nearest 
ten pounds. Since this scale did not have any sides to it, animals would have 
to be placed in a sided trailer to be weighed. The Covington scale was 
described as a mechanical scale which weighed accurately to the nearest five 
pounds. Mr. Thompson stated that variations in the tare weight of the trailer 
previously obtained by Mr. Kelley do not have any bearing on the accuracy of 
the Burlison scale. He reiterated that the Burlison scale was only used for 
comparing weights obtained at Covington. (Tr. 254, 257-265, 349) 

Mr. Thompson arranged with Mr. Kelley to sell a load of hogs to 
Covington the next day, March 27, 1984. When Mr. Thompson and the other 
two investigators, Messrs. Washburn and Freeman, arrived at Mr. Kelley’s 
farm at 7:00 a.m. on March 27, 1984, Mr. Kelley, together with two helpers, 
was in the process of loading his trailer. The 49 hogs loaded by Mr. Kelley 
had been on feed and water for 24 hours and were marked by him for later 
identification. Mr. Kelley stopped at the Burlison scale and weighed the 
loaded trailer, obtaining a net weight of 11,420 pounds, while the investigators 
proceeded to a location approximately 250 feet away and across the road from 
Covington. They arrived there at approximately 7:30 a.m. At approximately 
7:40 a.m. Mr. Kelley arrived at Covington, backed his trailer to the gate, and 
with an employee from Covington unloaded the 49 hogs in three groups, 
according to the three compartments on the trailer. After the last group was 
unloaded, the investigators observed Mr. Kelley enter the building and emerge 
approximately five minutes later. He drove his truck a short distance, stopped 
and then drove across the road and advised the investigators that he was 
short-weighed 485 pounds. (CX-11; Tr. 266-270, 279, 285-287, 352) 

The investigators entered Covington at approximately 8:05 a.m., and 
advised respondent they wished to check-weigh the hogs he had bought direct 
that morning, i.e., reweigh the hogs to determine if they had been accurately 
weighed. Before bringing the hogs out, respondent was interrupted and left 
to take care of the placement of another animal. While awaiting the return 
of respondent, Mr. Thompson observed that the pen in which the 49 hogs 
were located contained neither a feed or water trough, nor flowing water, 
although the floor was damp. He did not observe any feed on the concrete 
floor. Meanwhile, Messrs. Freeman and Washburn checked the balance of 
the scale and found it to be in balance. (Tr. 271-274) 

When respondent still had not returned, Mr. Thompson was advised by an 
employee that he was in the office. When found there, respondent stated that 
he did not know the investigators wished to check-weigh the 49 hogs. 
Although three scale tickets were waved by respondent at the weight 
inspectors, they were only provided the total weight of the 49 hogs on a 
calculator tape showing a total weight of 11,310 pounds. With the aid of 
several employees the 49 hogs were reweighed in two drafts and scale tickets 
obtained. Mr. Thompson estimated that weighing the 49 hogs in two drafts 
rather than the three in which they were previously weighed might produce a 
difference of 2 1/2 pounds per draft. The reweighing produced a total of 
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11,370 pounds, or a gain of sixty pounds, from which Mr. Thompson 
concluded that the 49 hogs had not been properly weighed by Covington. 
Further, that in the short period of time between the weighings it was near 
impossible for these animals to have gained sixty pounds. This inaccuracy 
would have been cause to send respondent a warning letter advising him it 
should not happen again. After advising respondent of this discrepancy, the 
investigators left the premises. (CX-11; Tr. 256, 270-281, 355-356, 358, 
360-364, 373-374) 

The weight inspectors then drove to Mr. Kelley’s farm and advised him of 
the results of their check-weighing. Mr. Kelley then provided them with the 
pink scale copies of the three draft weighings he had received from Covington 
on his 49 hogs. They totalled 10,935 pounds as against the 11,310 pound total 
weight they had been provided by Covington, the 11,370 pounds obtained from 
the check-weighing, and the 11,420 pounds from the comparison with the 
Burlison scale. (CX-4, 11) They returned to Covington with Mr. Kelley and 
showed respondent the scale tickets provided by Mr. Kelley. Respondent then 
produced three other scale tickets, with the pink copies intact, which he stated 
were Mr. Kelley’s scale tickets and were the scale tickets on which Mr. Kelley 
would be paid. They totalled 11,310 pounds. (CX- 5) These scale tickets were 
not previously provided the weight inspectors. A search of the Covington 
premises failed to turn up the Covington copies of the scale tickets Mr. Kelley 
produced, nor could Mr. Thompson recall seeing any voided tickets during the 
search. Mr. Thompson reiterated that from studies he had read, most 
shrinkage in the movement of hogs takes place prior to loading, especially 
where, as here, the distance travelled is short. Mr. Thompson testified that 
there are a number of ways an experienced person can influence the weight 
finally printed on a scale ticket. The weight inspectors left Covington advising 
the respondent they would return the next day to examine his records.(CX- 
11; Tr. 282-284, 286-287, 292, 294-295, 363-365) 

On March 28, 1984, Messrs. Thompson and Gordon returned to Covington 
and requested to see all of the records for Covington and S&W, including the 
general ledger. In examining and making copies of these records, Mr. 
Thompson could not recall being told by anyone at Covington that S&W also 
made purchases from other sources. On the basis of documents copied from 
Covington records at that time, a number of "match-ups" were made, i.e., hogs 
were traced from purchases by Covington to sale by S&W to Fineberg. The 
match-ups and tabulations were on the basis of the date purchased and sold, 
the type and weight requirements of Fineberg, the number of hogs purchased 
and sold to Fineberg on those dates, the weights taken from Covington scale 
tickets, the price per hundredweight as quoted by the St. Louis hog market, 
and the fact that no other hogs of the same type and weight required by 
Fineberg were found to be available at Covington/S&W on the respective 
dates. In making these match-ups it was Mr. Thompson’s understanding that 
the buyer designation of "F-2" on invoices and scale tickets copied from 
Covington and S&W files was the designation for top slaughter hogs, the 
majority of which were consigned to Fineberg. (Tr. 314-319, 337, 366-367) 
When it was later determined that S&W made purchases from McNeiley- 
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Marshall Commission Company (M&M), Billingsley Auction Sale 
(Billingsley), Collierville Stockyards Company (Collierville) and Memphis 
Packing Company (MPC), records of such purchases which were not mace 
available by Covington, copies were obtained from the respective companies. 
However, these records did not change the match-ups already made. (CX-32, 
33-38; Tr. 331, 335, 370) 

For example, the match-ups include: 

(1) purchases by Covington on January 9, 1984, of 47 "F-2" hogs, weighing 
10,800 pounds, from Billy Kelley, and 13 "F-2" hogs, weighing 2,820 pounds, 
from Keith Davis, a total of 60 hogs weighing 13,620 pounds. On the same 
date, 45 hogs weighing 10,590 pounds, and on January 10, 1984, 15 hogs 
weighing 3,350 pounds, were delivered to Fineberg. (It is noted here that a 
date of January 9 may have been changed to January 10, CX-13, p. 6). Thus, 
60 hogs, weighing a total of 13,940 pounds were delivered to Fineberg 
resulting in a difference in weight of 320 pounds over the original purchase 
weight; (CX-13; Tr. 309-312) 

(2) a purchase by Covington on January 10, 1984, of 4 "F-2" hogs weighing 
875 pounds from Randy Teamer, and a sale on an S&W invoice of the same 
date showing delivery of 4 hogs weighing 950 pounds to Fineberg, resulting in 
a difference of 75 pounds over the original purchase weight. It is also noted 
that the purchase price paid by Covington was $50.00 per hundredweight, 
whereas the price charged Fineberg was $52.00. (CX-14; Tr. 312-314) The 
remainder of the match-ups show the same pattern with like results. (CX-15- 
23; Tr. 322-325) 

In considering all of these match-ups, and the tabulations of Covington 
scale tickets and documents produced by Covington, and others obtained from 
the sources who sold to S&W, Mr. Thompson could find no other hogs that 
could be matched to the type or weight required by Fineberg. However, it 
was acknowledged that these tabulations reflected most of the purchases by 
S&W during the period January 2 - March 27, 1984. (CX-26, 31, 33-37; Tr. 
299-307, 326) It is noted that a comparison of prices shows those hogs 
designated "F-2" were sold for the prices quoted by the St. Louis market for 
select hogs, whereas the prices paid for animals designated as being purchased 
by "M&M" (McNeiley-Marshall), "MPC" (Memphis Packing Co.), "CO" 
(Collierville) are either shown on the tabulation as boars, sows or pigs, or 
classified as such by the St. Louis market price (CX-26, 31, 33-37, 38; RX- 
11). This is also true of respondent’s settlement sheets received from 
Collierville and Billingsley (RX-12-13). Mr. Thompson also made tabulations 
of yardage commissions charged by Covington on some of the transactions. 
(CX-24, 25; Tr. 295, 297, 325-326) 

Mr. Ricky Joe Freeman has been employed by the Tennessee Department 
of Agriculture since 1977, first as an inspector in the Weights and Measures 
Division and for the last two years as an inspector and area supervisor in the 
Division of Marketing. His expertise in inspecting and calibrating various 
types of scales, as well as weighing and checking weight of livestock is 
accepted by respondent. (Tr. 25-27) He testified he participated with Mr. Ray 
Washburn in an inspection of the electric digital scale at the Burlison Gin 
Company (Burlison) on March 26, 1984, and found it within the legal 
tolerances prescribed by the National Bureau of Standards. (CX-1; Tr. 28- 
31) This scale is in ten-pound graduations, whereas in order to accurately and 
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legally sell livestock, a scale must be in five-pound graduations. Since the 
Burlison scale is a truck scale without livestock racks, a truck trailer with sides 
must be used to weigh livestock, and such trailer is susceptible to weight 
changes. Mud picked up from the road and accumulated hog droppings left 
in the bed of the truck will affect livestock weights obtained on a truck scale. 
However, the Burlison scale, although a truck scale, can accurately weigh 
within ten pounds of true weights. (Tr. 39- 41) 

As a result of a complaint by Mr. Bill Kelley, a commercial hog raiser, of 
being short-weighed by Covington Sales Company (Covington) in the weighing 
of his hogs, Mr. Freeman, together with Messrs. Jimmy W. Thompson, an 
Industrial Specialist, Packers and Stockyards Administration (P&S), USDA, 
and Mr. Ray Washburn, Weights and Measures Division, Tennessee 
Department of Agriculture, observed Mr. Kelley deliver 49 hogs to Covington 
on March 27, 1984. Prior to this delivery, Mr. Kelley had weighed these hogs 
on the truck scale at Burlison. A short time later, Mr. Kelley left Covington 
and indicated to Messrs. Freeman, Washburn and Thompson, who had 
stationed themselves across the road from Covington, that he had been short- 
weighed approximately 500 pounds. Mr. Freeman could not pinpoint the 
exact period of time Mr. Kelley had spent inside Covington. However, a few 
minutes after he exited, the three weight inspecting officials entered Covington 
to verify Mr. Kelley’s allegations of being short-weighed. (Tr. 42-46) 

Upon entry into Covington, they requested that respondent show them any 
hogs purchased before their entry and advised him they wished to check-weigh 
them. They were shown 49 hogs in several pens, however, Mr. Freeman could 
not recall the condition of the floor of the pens. He checked the zero balance 
of the Fairbanks scale, which is in graduations of 5 pounds, and counted the 
hogs as they were run on the scale. The 49 hogs were weighed in two drafts, 
and Mr. Freeman believed there was a plus weight difference of 60 pounds 
more than when they were previously weighed by respondent. Respondent’s 
bookkeeper, Mrs. Carol Burton, had provided them with Covington’s prior 
total weight, but Mr. Freeman could not recall whether the weight was 
provided from a calculator tape, or whether the actual scale tickets were 
produced. Nor could he recall whether they indicated to respondent that they 
were checking a complaint that the 49 hogs had been short-weighed. After 
the inspectors had check-weighed the 49 hogs, they left the premises. (Tr. 49- 
51) 

Since Mr. Kelley had indicated to them that he had been short-weighed 
approximately 500 pounds, they visited Mr. Kelley at his hog farm which was 
approximately 12-14 miles away. When Mr. Kelley was advised that the 
reweighing resulted in only a 60-pound difference, he produced three pink 
scale tickets which he stated were provided him by respondent. This was the 
first time Mr. Freeman had seen these tickets. Although he could not recall 
the weights on these tickets, it was agreed that there appeared to have been 
a more serious discrepancy in the two weights involved and they returned to 
Covington with Mr. Kelley. (Tr. 52-54) 

When they arrived, Mr. Thompson advised the respondent of the three 
different weights for the 49 hogs, i.e., those on the scale tickets in the 
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possession of Mr. Kelley, those obtained as a result of the check-weighing by 
the inspectors, and the weight provided by respondent. Respondent denied 
he had given Mr. Kelley any scale tickets, and efforts to locate the copies of 
these scale tickets at the Covington premises proved fruitless. It was noted 
that a pile of unused scale tickets was on the scales. Mr. Freeman next 
checked the Covington scale on April 5, 1984, and found the scale to be 
accurate. He could not recall the exact date, nor did he have a report in his 
possession, but he believed there had been inaccuracies in the Covington scale 
prior to March 27, 1984. (Tr. 55-59) Livestock do not have to be on the 
Fairbanks scale at Covington in order to print a scale ticket. In such case, it 
would only take a few seconds to print a scale ticket. (Tr. 63) 

Mr. Kenneth M. Gordon has been an auditor with the P&S, USDA, since 
1977, and has a B.S. degree in accounting. Over the years he has performed 
approximately 150 audits of people and companies over which P&S has 
jurisdiction. In connection with the investigation being conducted of 
respondent, he visited Covington on March 28, 1984, and requested the 
general ledger for respondent White, S&W Livestock (S&W), and Covington. 
He was advised by the bookkeeper, Mrs. Carol Burton, that a general ledger 
was not kept, that they only kept records required by the Internal Revenue 
Service. A general ledger is a record of all assets owned, all liabilities owed 
and the net worth of an individual. Mr. Gordon reviewed the records that 
were provided him for Covington and S&W, however, he concluded that they 
did not contain enough information to satisfy the requirements of a general 
ledger. (Stipulation, Tr. 9-12; Tr. 135-139) 

Mr. Gordon was able to make an analysis of the custodial account of 
Covington from bank statements for shippers’ proceeds as of January 31, 1984. 
In this analysis, the individual is given credit for any proceeds that are less 
than seven days old, except those that may be due from an owner, officer or 
employee. He also made an analysis of the bank reconciliations of the 
custodial account. These analyses showed that, as of January 31, 1984, 
respondent had outstanding checks and drafts drawn on the custodial account 
amounting to $18,481.02 and only had $975.13 in cash in the account to offset 
these checks, with rw deposits in transit, and current proceeds receivable in 
the amount of $11,372.27. This resulted in a deficiency of $6,133.62 in funds 
available to pay shippers’ proceeds. (CX-27; Tr. 141-142) Additionally, as of 
February 29, 1984, respondent had outstanding checks drawn on the custodial 
account amounting to $42,157.25 and had only $4,759.53 in cash in the 
custodial account to offset the checks, with no deposits in transit, and current 
proceeds receivable amounting to $27,931.74. This resulted in a deficiency of 
$9,465.98 in funds available to pay shippers’ proceeds. (CX-28; Tr. 143) 

Mr. Gordon also prepared a tabulation of custodial checks used for dealer 
purchases which were not for livestock sold through the auction ring. The 
checks shown on the tabulation were issued on days other than the sale days, 
Tuesdays and Saturdays. Covington issued a buyer’s bill to S&W as if a 
normal transaction had taken place through the auction ring when, indeed, it 
had not. The livestock did not go through the auction ring and was not 
available to buyers to bid since it was not a normal sale day. (CX-29; Tr. 143- 

145) 

Mr. Gordon testified that he was trying during his investigation to match 

up the livestock purchased by Covington with sales by S&W. He was advised 
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by Mrs. Burton that she recorded purchases on Covington invoices and in turn 
prepared a buyer’s bill showing the sale by S&W. He could not recall being 
provided documents, or being advised, that S&W purchased livestock from 
other sources. (Tr. 148-150) He reiterated in his testimony that he was not 
provided a general ledger, and that the records provided him were not 
sufficient for him to draw up a trial balance sheet and do the appropriate 
adjustments to determine solvency. (Tr. 151-153, 155, 157) 

Floyd Stanley White, respondent, has had extensive experience in buying 
and selling hogs. He worked at Covington prior to acquiring it in 1979 after 
the death of its then owner. However, to date, he has not participated in the 
record keeping of the company, which is performed by Mrs. Carol Burton. 
Covington is a registered market agency, and S&W is a livestock dealer. Both 
companies are sole proprietorships owned by respondent. His auction days 
are Tuesdays and every other Saturday, but he buys hogs to be sold for 
slaughter direct on a daily basis. Pigs, shoats, boars not castrated, and other 
like swine are referred to as "junk" and are sold for junk prices. Direct sales 
of hogs to Covington are sold through S&W. Covington has four employees 
but on sale days it will have as many as 12 or 14. (Tr. 378-381, 383-385, 
388-390) 

Respondent described his facilities at Covington essentially as appears on 
the hand drawing made by respondent, and added that these facilities are 
capable of penning some 1,500 hogs. (CX-39; Tr. 391, 428-440) When hogs 
are brought in by a shipper for direct sale, they are weighed and the shipper 
given a scale ticket to be presented to Mrs. Burton for payment by check. 
The weight is stamped on the scale ticket, and the number of head, as well as 
an abbreviation inserted next to "Buyer" to indicate the type of hog, are 
handwritten on the scale ticket. On non-sale days all hogs go to S&W for 
resale. Buyers have their own specifications for hogs they will buy, e.g., 
Fineberg only buys white hogs of certain weights which would be considered 
top hogs. (Tr. 397-398) Mr. Billy Kelley sells this type of hog but not on a 
daily basis, while Mr. McKee has top hogs but has more colored hogs. Other 
shippers from whom he buys hogs, Messrs. Teamer, Smith and Otis Carver, 
raise "dirt" hogs which have coarse hair and are not acceptable to Fineberg. 
Messrs. Kidd and Whiteside raise top hogs but do not sort them according to 
weight, and Mr. Watkins raises hogs which run the gamut, i.e., color, and 
weight. Hogs purchased from shippers will be sorted according to the 
specifications of the packer. Respondent sells "junk" hogs and pigs to other 
buyers. He advised the investigators of his sorting practices. (Tr. 397-400, 
403-404, 407) 

When Mr. Kelley arrived with his load of hogs at approximately 7:20 - 7:40 
a.m. on March 27, 1984, respondent and his employees were sorting cattle. 
Mr. Kelley entered the office and waited a short while, after which his hogs 
were unloaded in three drafts according to their placement in the trailer. Mr. 
Kelley helped unload the first two drafts but was standing at the scale house 
when the third draft was weighed. Since Mrs. Burton had not arrived, and the 
market price was not out at the time, respondent placed the scale tickets 
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beside her calculator. Mr. Kelley advised he would be back later for his 
check. (Tr. 408-411) 

Shortly thereafter, Mr. Thompson arrived with two men from the Weights 
and Measures Division, Tennessee Department of Agriculture. Although 
respondent was asked if he had bought any hogs direct that morning, 
respondent testified he was not advised at that time that they wished to check- 
weigh the 49 hogs. There was an interruption in the conversation taking 
respondent to another part of the barn. Respondent testified that it was only 
when he returned that Mr. Thompson advised him that he wished to check- 
weigh the hogs purchased direct that morning. The 49 hogs were taken from 
two pens, check-weighed in two drafts and returned to their pens. When 
respondent and the investigators returned to his office after the check- 
weighing, Mr. Thompson advised him that the 49 hogs had gained sixty 
pounds since first weighed by Covington. Respondent testified he was not 
advised that the overweight was a serious matter. (Tr. 411-413, 418-420) 

Respondent testified that there were no feed or water troughs in the two 
pens in which the 49 hogs were held, however, there was yellow corn on the 
floor of the pens and water which dripped from an overhead nozzle and 
trickled across the concrete floor of the pens. Although he was away from 
Covington, he explained that the pens in which the Kelley hogs had been held 
had been used the previous evening to pen another shipment of hogs which 
were shipped that same evening, March 26, 1984, to McNeiley-Marshall. 
These hogs, a mixture of sows and boars, had been in these pens for 
approximately three or four hours the previous evening during which 
approximately 300 pounds of yellow corn was placed on the floor of the pens. 
This corn is purchased in 55 gallon drums, weighing approximately 600 
pounds. When the Kelley hogs were placed in these same pens the next 
morning, respondent estimated approximately 75-100 pounds of the yellow 
corn remained in the pens. Respondent pointed out that such shipment to 
McNeiley-Marshall the evening of March 26, 1984, is evidenced by McNeiley- 
Marshall invoices and truck bills of lading. (CX-31, p. 40) Since hogs favor 
yellow corn they will eat it any time under any circumstances. It was 
respondent’s conclusion that the check-weigh gain of sixty pounds for the 49 
Kelley hogs was due to their eating the leftover yellow corn in the 
approximate forty-five minutes which had elapsed between the weighings. (Tr. 
414-416, 441, 457, 459-462, 464, 490-491) 

Approximately an hour and a half after the investigators check-weighed the 
hogs, they returned with Mr. Kelley. Responder: was shown the pink copies 
of Covington scale tickets which Mr. Kelley had and the discrepancy between 
the weights given them by Covington and these scale tickets was pointed out 
to him. Respondent testified that he had not given Mr. Kelley the pink copies 
of scale tickets, and that the tickets representing the weights he would be paid 
on were still beside the calculator together with Mr. Kelley’s check based on 
those weights. All copies of these tickets were intact. Respondent 
acknowledged that the writing on the Kelley scale tickets resembled his 
writing. (Tr. 421-425, 467-469) Respondent also testified that during the 
examination and copying of his records in the several days that followed, he 
advised the P&S personnel that S&W purchased hogs from sources other than 
Covington and that such hogs were sorted according to the specifications of 
the buyer. Further, that he uses other symbols on the scale tickets and 
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records beside "F-2" to designate a type of hog. Several of these symbols and 
numbers are used for purchases from Billingsley, Collierville, and elsewhere. 
He reiterated he had not given Mr. Kelley the pink copies of scale tickets. (Tr. 
424-425, 477-479) Respondent acknowledged that in 1983 there had been a 
problem [when] the P&S required bond for a company, T&W Cattle 
Company (T&W), in which he was a partner. When the P&S raised the bond 
requirement for T&W, the partnership was dissolved; however, T&W was 
fined for this infraction of the regulations. (Tr. 443-444, 487) 

Mrs. Carol Burton, Millington, Tennessee, has been the full time 
bookkeeper for Covington and S&W since August 1982. Although she has had 
no formal training in bookkeeping, she has been able to maintain the records 
of these companies in a manner which satisfied the Internal Revenue Service, 
and the firm which now prepares the tax returns for them. Net income for 
respondent, as reflected on the 1984 income tax return, was approximately 
$3,000. (Tr. 552-558) 

Mrs. Burton testified she maintained what she referred to as "ledger 
sheets" for all transactions for S&W for the year 1984. Such "ledger sheets" 
which reflect all checks, cash disbursements, deposits and income for the 
months of January, February and March, 1984, were available on the premises 
of Covington during the investigation in this matter. She has heard the term 
"general ledger" but does not know how to put one together. (CX-3-5; Tr. 
559-561, 569-570) For S&W, she also keeps her own daily notepaper record 
of all accounts receivable/payable, and an inventory of livestock, as well as a 
monthly reconciliation of S&W’s checking account. These sheets are 
maintained in separate folders. The January and February, 1984, sheets were 
available on Covington premises at the time the P&S investigators came there 
in March, 1984, however, the March, 1984, sheets had not been completed at 
that time. (CX-6-8; Tr. 561-562) 

Also available at the time the P&S investigators were at Covington were 
recap sheets of S&W’s purchases of livestock from Collierville and Billingsley. 
However, she did not show S&W accounts payable to the P&S investigators. 
Although the Collierville recap sheets only identify the livestock by number of 
head, Mrs. Burton makes her own notes as to the identity of the type "head", 
i.e., livestock, hogs, etc. (CX-12-13; Tr. 566-567, 574, 610) Mrs. Burton also 
examined complainant counsel’s exhibits and made a list of Covington invoices 
which she determined had not been included in them. However, she later 
conceded that all of these invoices had been included in complainant’s 
exhibits. Mrs. Burton testified that she advised the P&S investigators that 
S&W purchased hogs from sources other than Covington. (RX-14-15; CX-12- 
23, 26; Tr. 567-568, 631-634) 

For reasons of possible duplication of payment, Covington copies of scale 
tickets for direct hog purchases on non-sale days are not retained. Nor are 
the scale tickets resulting from a weigh-off after sorting. (Tr. 569-572, 625- 
628) Usually, the pink copy of the scale ticket is given to the shipper, 
together with a check. However, there are occasions when the shipper is only 
given the pink copy of the scale ticket and will return later for the check. As 
for Mr. Kelley, he would either wait for his check or return for it. Except for 
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the purchase of Mr. Kelley's hogs on March 27, 1984, she has never mailed a 
check to Mr. Kelley. With regard to the symbols used by respondent, on scale 
tickets and invoices, e.g., "F-2", "M&M-3", he may use several for the same 
type of hog, and they were frequently changed around by him so that shippers 
would not know who the buyers were. (Tr. 575-577) 

When Mrs. Burton arrived at Covington on the morning of March 27, 
1984, she noted two scale tickets with Mr. Kelley's name on them next to her 
calculator. She also became aware of the presence of the P&S investigators. 
After Mr. Thompson finished the check-weigh of the Kelley hogs he asked 
Mrs. Burton for the scale tickets of the previous weighing of them by 
Covington. She added the scale tickets and gave him a total weight which she 
believed was 11,310 pounds. All three parts of the scale tickets from which 
she took this weight were intact. Eventually, it was determined by Mr. 
Thompson that the check-weigh of the Kelley hogs was sixty pounds over the 
original weighing by Covington. She recalled Mr. Thompson advising 
respondent that he might get a letter because of the overweigh. When Mr. 
Kelley returned later with the P&S investigators she offered him a check on 
the basis of the scale tickets in possession of Covington, however, he refused 
it and left the premises. The check was later mailed to him. (Tr. 579-582) 

Mrs. Burton disagreed with the "match- ups" made by the P&S 
investigators since hogs were only traced by head count from S&W to a 
purchaser, especially Fineberg. She cited as one such match-up, that the 44 
hogs listed as being sold to Covington by Mr. Kelley on January 3, 1984, and 
received by Fineberg on January 3, 1984, were not actually the same 44 hogs. 
Although the check to Mr. Kelley is dated January 3, 1984, and bears the 
number 8615, these hogs were actually sold to Covington in December, 1983, 
and Covington was asked by Mr. Kelley to date the check in January, 1984, to 
avoid tax consequences. She testified the Kelley hogs were actually sold in 
December, however, she could not identify the purchaser. Mrs. Burton 
testified that the 44 Kelley hogs, therefore, were not the same 44 hogs which 
were sold to Fineberg on January 3, 1984. Further, that this is corroborated 
by the fact that the check next in numerical sequence to Mr. Kelley’s, No. 
8616, was issued to a Mr. G. W. Goforth on December 31, 1983, and S&W’s 
bank balance sheet for December, 1983, includes the amount, $5,602.69, still 
owed to Mr. Kelley. The latter is not identifiable on the balance sheet. (CX- 
12, RX-12; Tr. 585-587) 

It is noted here that check number 8596, dated January 3, 1984, issued to 
James Watkins is out of sequence, with check number 8598, dated December 
20, 1983, made payable to Richard Lavelle, and with number 8613, dated 
January 3, 1984, issued to George Watkins. (CX-40) 

Mrs. Burton also testified that other "match-ups" were not correct because 
the weights did not match, e.g., 47 hogs purchased from Mr. Kelley, 10,800 
Ibs., and 13 hogs purchased from Mr. Davis, 2,820 lbs., on January 9, 1984 = 
13,620 Ibs. vs. invoices to Fineberg showing 15 hogs, weighing 3,350 lbs. 
received on January 10, 1984, and 45 hogs, weighing 10,590 Ibs., received on 
January 9, 1984 = 13,940, a difference of 320 Ibs. (CX-13, Tr. 590) Further, 
they had other hogs on hand at the time. She cited four butcher boars 
purchased from MPC oa January 6, 1984 (price $29.00 cwt.) and although they 
averaged over 277 pounds, they could have been sorted into the Fineberg 
shipment. It is noted here that the 45 hogs sold to Fineberg on January 9, 
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1984, were priced at $51.50 cwt., and the 15 hogs sold on January 10, 1984, 
were priced at $51.00 cwt. She further testified that it was possible that they 
also had other butcher boars available which were purchased from MPC on 
January 9, 1984. It is noted the price for this purchase was $30.00 cwt., and 
the average weight was 291 pounds. Mrs. Burton testified Covington would 
frequently put the better butcher boars in with the better hogs "... and kind of 
get by at Fineberg." (CX-36, pp. 4, 6; Tr. 591-592, 594- 595) Also possibly 
availabie to Covington at the time, were hogs purchased by respondent at 180- 
190 pounds and held on his farm until they were topped out. Mrs. Burton 
noted that the shipper is paid the Friday St. Louis market price for hogs 
purchased by Covington on a Saturday, and paid the Monday market price for 
hogs purchased on a Sunday. (Tr. 595-596, 611-612) 

Mrs. Burton cited another "match-up" which she stated was incorrect 
because of weight differences where four hogs were purchased by Covington 
on January 10, 1984 (850 pounds at $50.00 cwt.) and four hogs were sold by 
S&W to Fineberg on the same date (950 pounds at $52.00 cwt.). (CX-14; Tr. 
598-600) Still another "match-up" was incorrect because additional hogs were 
available. Complainant shows that 23 hogs weighing 4,880 pounds were 
purchased by Covington on January 26, 1984, and 23 hogs, weighing 5,080 lbs., 
were sold to Fineberg on that same date. (CX-15) Mrs. Burton states that her 
notebook records show 16 hogs were purchased from Lightfoot and 
Harrington (L&H) on January 26, 1984, which she believes would have been 
available and closer to the weight listed on the "match-up". (CX-15, RX-3; Tr. 
604-605) However, it is noted here that the same notebook record shows 
that the L&H hogs were not purchased until January 27, 1984. (RX-3, p. 3) 
Additionally, although no weight for these 16 hogs was recorded in Mrs. 
Burton’s notebook, it was later determined that their total weight was 3,790 
pounds. (Tr. 635) Complainant’s exhibit, an S&W invoice dated January 27, 
1984, shows that 16 hogs weighing 3,790 lbs. were sold to Fineberg on January 
27, 1984. (CX-32, p. 16; Tr. 636) 

Finally, it was acknowledged by Mrs. Burton that neither the type nor 
weight of hogs could be determined from her S&W deposit sheets and that 
her notebook records were not provided to the P&S investigators when they 
requested that all records be provided them. . They were not provided 
because she believed them to be duplicate records of the ones she did provide. 
(RX-3, p. 7; Tr. 618-621) Mrs. Burton is also a registered weigher for 
Covington and has signed the USDA Weigher’s Acknowledgement Form. 
However, she did not recall reading the instructions pertinent to the keeping 
and maintaining of scale tickets. (Tr. 626-628) 

Mr. James A, Watkins, Covington, Tennessee, was a hog farmer until 1984, 
but now raises row crops and cattle. He has known respondent practically all 
of his life, has sold hogs to Covington, and has purchased feeder pigs and 
hogs from Covington on Saturday sale days. Prior to respondent operating at 
Covington, he sold his hogs to other purchasers. Shippers can watch the 
weighing of their hogs at Covington and had opportunity to disagree on the 
weights obtained. He is familiar with how hogs are sorted and is acquainted 
with the requirements of Fineberg in their purchase of hogs. He was present 
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at Covington on March 27, 1984, when the weight investigators told 
respondent that there was a weight discrepancy in the weights of Mr. Kelley’s 
hogs. That was all he recalled about the incident. (Tr. 493-494, 497-499, 502- 
508) He testified he was also there in late December, 1983, when Mr. Kelley 
requested that a check for hogs sold not be issued until January 1984. Mr. 
Watkins has done this himself. (CX-40; Tr. 493-494, 497-499, 502-508) 

Mr. Marsh: _ Huffm vin Tenn has been employed by 
Covington since 1981 as a truck driver, weighmaster, and performing other 
duties at the sale barn. Covington has three truck-traiicr combinations which 
are used to transport the hogs purchased and sold by S&W to and from 
various packing companies. He was helping respondent sort cattle at 
Covington on the morning of March 27, 1984, when Mr. Kelley arrived at the 
sale barn with the trailer load of hogs. He testified that Mr. Kelley was in the 
sales barn approximately 10 or 15 minutes before his hogs were unloaded and 
weighed by respondent. He placed them in two pens after the weighing. The 
pens had been used to hold a shipment of sows and boars that were shipped 
out the night before to McNeiley-Marshall. During the several hours these 
hogs were held in the pens before shipment, he had placed approximately 
100 pounds of corn in each of the pens and had put feed in the pens more 
than one time. The corn came from sacks which are stored in the sales barn. 
He later testified that he did not measure or weigh the feed and really did 
not know how much feed he placed in the pens. After these animals were 
shipped, a good bit of the corn was left in the pens. There was also water 
running on the concrete floor of the pens. (Tr. 516-523) Mr. Huffman 
assisted in getting the 49 Kelley hogs out of the pens for the check-weigh by 
the investigators. He has weighed livestock at Covington and is sure he signed 
a Weigher’s Acknowledgement Agreement similar to the one signed by 
respondent, however, he has not read all the instructions for weighing 
livestock. After weighing livestock he gives the scale tickets to Mrs. Burton 
but does not know what she does with them. However, on catch-weigh scale 
tickets he does not note they are catch- weigh tickets, as required by the 
regulations. He has also helped respondent in sorting livestock. (CX-10; Tr. 
523-524, 526-528, 539, 546-547) 

Mr. John T. Lacy has been the Chief, Scales and Weighing Branch, P&S, 
USDA, since 1983, and has attended numerous courses on weights and 
measures during the 26 years he has been with USDA. He is presently 
responsible for the overall management and direction of P&S’s scales and 
weighing program. From the evidence of record, it was his opinion that 
transactions conducted by respondent show patterns of serious violations 
which bring economic ill to the farmer and deserve to be met by strong 
sanctions. He cited the destruction of records showing details of respondent’s 
business, misuse of the custodial fund, the charging of illegitimate yardage 
fees and billing on false livestock weights as being the basis for strong 
sanctions. (Tr. 640-642) 

As previously noted, a stipulation was entered into by the parties in which 
the respondent admitted: (Tr. 9-12) 

1. The allegations of Paragraph V of the complaint in that for the period 
January through March 1984, it weighed livestock for the purpose of purchase 
and issued scale tickets which were not used in numerical order and 
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which did not indicate the date of weighing and the name, initials, or number 
of the person weighing the livestock. (Stipulation No. 1; Tr. 9) The record 
also supports this allegation. (CX-24) As the Act and regulations reflect, 
respondent is required to create, keep and maintain scale tickets for livestock 
transactions (7 U.S.C. § 221; 9 C.F.R. §§ 201.49, 201.55, 201.73-1). Scale 
tickets are a basic and important record of livestock transactions, and, 
standing alone, failure to keep and maintain such records constitutes a serious 
violation of the Act. In re Saylor, 44 Agric. Dec. [2238, 2459-85 (1985)]. 

2. The allegations of Paragraph VI of the complaint in that during the 
period January 31, 1984, through February 29, 1984, respondent, d/b/a 
Covington Sales Company, failed to maintain and use properly his Custodial 
Account for Shippers’ Proceeds. (Stip. No. 2; Tr. 9-10) The shortage in 
respondent’s custodial account was primarily caused by his use of custodial 
funds to finance his dealer operation. Contrary to representations that such 
custodial account violations were not willful, respondent either intentionally 
committed prohibited acts or acted with careless disregard of statutory 
requirements. Whether or not respondent did so with evil motive is of no 
consequence. In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, aff'd mem., 582 
F.2d 39 (Sth Cir. 1978). There is also ample evidence of record to support 
this allegation. (CX-27-29; Resp. Brief, p. 6) Nor can referral to such violation 
as "inadvertent" or "a paper deficiency" mitigate the serious nature of this 
violation (7 U.S.C. § 213(a); 9 C.F.R. § 201.42). 

3. The allegations of Paragraph VII of the complaint in that during the 
period January 3, 1984, through March 22, 1984, respondent purchased 
livestock on a dealer basis and charged the livestock sellers for commission 
and yardage. (Stip. No. 6; Tr. 12) This allegation is also amply supported in 
the record. (CX-25) (7 U.S.C. § 213(a); 9 C.F.R. § 201.98) 

4. The allegations of Paragraph VIII of the complaint in that respondent, 
in connection with his operations as a dealer and market agency, and although 
maintaining records adequate for income tax purposes, failed to keep and 
maintain accounts, records and memoranda which fully and correctly disclose 
his transactions subject to the Act, namely, respondent has failed to create, 
keep and maintain a general ledger for Covington Sales Company and S&W 
Livestock, purchase and sales invoices for S&W Livestock and scale tickets 
in connection with the purchase and sale of livestock by S&W. (Stip. Nos. 3- 
5; Tr. 10-11) A general ledger was required in order to properly assess the 
financial condition of respondent. Availability and maintenance of such is not 
beyond respondent in light of the fact that respondent avails himself of the 
services of an accountant for the preparation of income tax returns. Asserted 
inexperience, or lack of training in bookkeeping, does not mitigate the serious 
nature of this violation. There is also ample evidence of record to support 
this allegation. (Tr. 138-140, 157) The Act requires respondent to create, 
keep and maintain records sufficient to disclose all the details of his business 
(7 U.S.C. § 221). Complete and accurate records are essential to effective 
enforcement of the regulatory program, Jn re Salins, 37 Agric. Dec. 1699, 1734 
[(1978)], and cases cited therein. 





Thus, there remains for discussion Paragraphs Il, III and IV of the 
complaint, which will be considered seriatim. 

Proof of Paragraph II of the complaint centers on the credibility of the 
testimony of Mr. Kelley and the weight inspectors versus the conflicting 
testimony of the respondent and his supporting witnesses. Having observed 
the demeanor of the witnesses and having thoroughly considered the record, 
I find for the following reasons that the credibility in this matter lies with Mr. 
Kelley. Initially, his testimony recounting the events of the morning of March 
27, 1984, follows the normal routine of Covington, i.e, while the shipper’s 
trailer is being unloaded, the hogs are immediately weighed and the shipper 
given the pink copy of the Covington scale ticket. This scale ticket not only 
evidences the weight but also acts as a receipt for the hogs that have been 
delivered. The 49 hogs were received, accepted and penned by Covington. 
Thus, except for the mechanics of issuing a check, a sale and purchase has 
taken place. It was Covington’s practice, if the bookkeeper was not there, or 
if the St. Louis market price was not available, to give the shipper the pink 
scale copy and either have him return later for his check, or on some 
occasions, have it mailed to him. But the shipper always received the pink 
copy following the weighing of his hogs as evidence of a sale and purchase 
by Covington. 

This is Mr. Kelley’s credible testimony which was corroborated timewise 
by the observing inspectors and documentwise by the three consecutively 
numbered copies of the Covington pink scale tickets he received showing a 
total weight of 10,935 pounds. Although the Kelley pink copies of the scale 
tickets are undated, their successive sequence of numbers immediately 
precede two of the numbered scale tickets claimed by respondent to be the 
true scale tickets of the weights of the Kelley hogs. They are dated March 27, 
1984. It is noted also that the undating of scale tickets was not an uncommon 
practice at Covington. (see e.g., CX-15-16, 20, 22) Additionally, respondent 
acknowledged that the handwriting on Mr. Kelley’s copies of the pink scale 
tickets resembled his handwriting. Indeed, only a cursory matching of these 
scale tickets with other scale tickets of record shows this to be a fact, 
especially when compared with the scale tickets acknowledged by respondent 
to have been written by him for the weights of the Kelley hogs. (CX-4-7) 

Finally, it is inconceivable in the short space of time involved that Mr. 
Kelley, who testified he was not in the scale house on the morning of March 
27, 1984, could in some celestial manner enter the scale house, acquire and 
print three scale tickets and then forge respondent’s handwriting on the scale 
tickets. Even an accomplished forger would require a reasonable amount of 
time in which to make such entries. In truth and in fact, the hogs were check- 
weighed by the weight inspectors as 11,370 pounds, 60 pounds heavier than 
represented by the scale tickets held by respondent, and [435] pounds heavier 
than the weights represented by the pink scale copies given to Mr. Kelley. 
(CX-11) Thus, the scale tickets show that the 49 Kelley hogs were weighed 
by respondent at less than [435] pounds of their true weight. The fact that 
Mr. Kelley was paid by respondent on the basis of 11,310 pounds is of no 
consequence. 

The crux of the allegation of Paragraph III of the complaint is whether 49 
hogs were capable of gaining a total of 60 pounds during the approximate 30- 
40 minutes they were held in two pens between the original weighing by 
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respondent and the check-weighing by the weight inspectors. Credibility for 
respondent’s testimony on this point, as well as that of his supporting witness, 
Mr. Huffman, is also lacking. Respondent testified that the two pens into 
which the 49 Kelley hogs had been held were occupied by a mixed group of 
boars and sows for approximately three or four hours on the previous evening, 
March 26, 1984. They were awaiting a truck to take them to M&M, and 
exhibits of record show them to be 29 in number. (CX-32, p. 40). It is 
undisputed in the record that these pens contained neither feed or water 
troughs, however, there was a trickle of water running across the concrete 
floor from a nozzle connected to an overhead pipe. Respondent testified that 
approximately 300 pounds of yellow corn was placed in the pens for the hogs 
awaiting shipment. He also testified that he purchased corn in 55 gallon 
drums which weighed approximately 600 pounds. However, respondent was 
not present at Covington when feed was placed in the pens. He arrived there 
after they had been shipped. 

Mr. Huffman, truck driver, weigher and permanent general handyman at 
Covington, initially testified that he placed approximately 100 pounds of corn, 
obtained from sacks, in the pens and later put more corn in them. He 
subsequently acknowiedged that he had not measured or weighed the corn 
and really did not know how much corn he placed in the pens. According to 
Mr. Huffman, the pens had not been cleaned out prior to placing the 49 
Kelley hogs in them, nor could he recall when the pens had last been cleaned 
out. It was his testimony that some of the corn was on the floor of the pens 
when the Kelley hogs were placed in them. Thus, there is only a guesstimate 
as to how much corn, if any, was originally placed in these pens, as well as 
how much, if any, remained when the Kelley hogs were placed in them: It 
was respondent’s opinion that hogs will eat yellow corn anytime and that it 
was their feeding on this corn that caused the increased weight of 60 pounds. 

Contrary to this testimony, Mr. Thompson had opportunity to observe the 
area in which the 49 Kelley hogs were penned. He noted the absence of feed 
and water troughs, the damp floor and the absence of any feed on the floor. 
Further, that in his experience it was near impossible in the short period of 
time between weighings, a maximum time of forty-five minutes, for the 49 
hogs to have gained sixty pounds. It has been established in the record that 
before Mr. Thompson left the premises after the check-weighing he advised 
the respondent that the 60-pound gain warranted a warning letter.... 


on a special feed mixture and had access to this feed for the 24 hours 
preceding their shipment to Covington. Therefore, they were not hungry, 
especially for yellow corn left on the unclean concrete floor of the pens which 
held them at Covington. After being raised on a special feed mixture, it 
would take some time before they would accept plain yellow corn as their 
feed. Further, they would not lap up the water on the floor of the unclean 
Covington pens since it was chlorinated, whereas his hogs were raised on fresh 
well water accessed by nipples. The amount of water that trickled across the 
Covington pens was not of such amount as to cause the increase in weight 
found by Mr. Thompson on the check-weighing. Therefore, it is concluded 
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that respondent created an additional and separate set of scale tickets for the 
same 49 Kelley hogs which reflected a false weight, 11,310 pounds. 

With regard to Paragraph IV of the complaint, respondent argues that the 
allegations set forth therein only encompass a charge of selling to Fineberg on 
the basis of weights which were an arbitrary number of pounds greater than 
respondent’s purchase weights, and not a charge of underweighing purchases 
made from the shippers. Paragraph IV of the complaint reads as follows: 


On or about the dates in the transactions set forth below, respondent 
purchased livestock on a commission basis for Fineberg Packing 
Company, Inc., and charged and collected from Fineberg Packing 
Company, Inc., on the basis of weights which were an arbitrary number 
of pounds greater than respondent’s purchase weights, contrary to the 
agreement between respondent and Fineberg Packing Co., Inc. 


The paragraph then goes on to cite twelve (12) specific occasions from 
January 3 - March 21, 1984, in which hogs were sold to Fineberg at a weight 
difference ranging from 75-600 pounds over the original purchase weight. 

In support of this paragraph complainant introduced into the record 
documents showing "match-ups" of hogs purchased by Covington and sold to 
Fineberg by S&W to show that such hogs were sold to Fineberg at inflated 
weights. With the exception of the one "match-up," which has been conceded 
by complainant not to be a valid one (Comp. Brief, pp. 6-7; App. A, p. 15), I 
find the remainder of the "match-ups" to be valid. Respondent’s rebuttal to 
these "match-ups" has been evidence that hogs once purchased cannot be 
traced by head count alone since they are sorted in accordance with the 
specifications of the ultimate buyer, here Fineberg; that in this sorting hogs on 
hand, or purchased from other sources, were available to change the weights; 
and, since at the time the "match-ups" were made the investigators did not 
have in their possession all documents which evidenced purchases from other 
sources, the "match-ups" were invalid. 

However, it has been shown that although some documents reflecting 
S&W purchases from other sources were obtained after the "m::tch-ups" were 
made, they did not change or influence the "match-ups" already made. These 
match-ups pertained only to hogs purchased by Fineberg, and were made not 
on head count alone but also on the basis of the date purchased and sold, the 
type and weight requirements of Fineberg, the number of hogs purchased and 
sold to Fineberg on those dates, the weights taken from Covington scale 
tickets, the price per hundredweight as quoted by the St. Louis hog market, 
and the fact that no other hogs of the type and weight required by Fineberg 
were found to be available at Covington/S&W on the respective dates. 
Indeed, testimony and complainant’s studies and analysis of documents of 
record consider all of the above factors and are found to be thorough and a 
valid assessment of the documents of record. They show that although 
purchases were made by S&W from other sources, such purchases did not 
meet the requirements of Fineberg (see Comp. Brief, App. A). 

In further rebuttal to the match-ups, it is pointed out by respondent that 
he purchased and "topped out" hogs some of which could have been available 
to meet the requirements of Fineberg. I find this self-serving and 
unacceptable. First, although such hogs may reach the weight requirement of 
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Fineberg, there is no indication that any were available or that such hogs were 
raised as "parlor" hogs. Second, there is no indication in the record of such 
a transaction by Covington/S&W. In order to further rebut the "match-ups" 
respondent’s bookkeeper listed certain purchases from outside sources which 
she believed were not included for consideration in the match-ups. However, 
she later acknowledged that they had been. She also pointed to purchases 
from other sources which could have been included in the sales to Fineberg 
and hence would influence the "match-up.". However, these were purchases 
of overweight sows, boars, and "junk" hogs which the record shows were 
unacceptable to Fineberg. When this was pointed out to Mrs. Burton, her 
reply was that respondent would frequently put the better butcher boars in 
with the better hogs "... and kind of get by at Fineberg." [(Tr. 595)] This is 
in total contradiction to the testimony of the Fineberg plant manager who 
testified that this type of animal is not slaughtered by Fineberg because of 
the problems they caused at the processing plant. [He also testified that 
some junk hogs got through "every once in a while" (Tr. 187). However, this 
de minimis discrepancy does not affect the match-ups.] Thus, I place little 
weight in this rebuttal testimony, and find that the analytical basis for the 
match-ups, and the match-ups themselves, to be valid to show that on the 
cited occasions the same hogs which were purchased by Covington from the 
indicated producers were sold by S&W to Fineberg at a weight higher than 
the weight at which they were purchased from these producers [or, in the 
wording of paragraph IV, at "weights which were an arbitrary number of 
pounds greater than respondent’s purchase weights." Thus, respondent had 
done just what paragraph IV alleged.] Further, that the arrangement between 
Fineberg and respondent makes him a market agency with fiduciary duties to 
Fineberg. 

However, credible testimony from Fineberg’s plant manager shows that he 
was acquainted with "shrinkage" in hogs. Further, he has spot-checked the 
weights of hogs from S&W and found them to be "adequate." [There was no 
testimony that Fineberg check-weighed any of the animals specifically listed 
in paragraph IV, however.] Finally, that he would be aware of any overweight 
charges on hogs he purchased from respondent because it would show up in 
the dressed weights of the hogs and thus influence his margin of profit. [In 
general, packers (buyers) are predisposed to accept favorable (understated) 
weights, because of the packers’ emphasis on yield. (See, § II, below).] It is 
concluded that although the hogs delivered to Fineberg by respondent were 
delivered at weights greater than respondent’s purchase weights, Fineberg was 
only charged for weights [approximating what] he actually received. 
Therefore, proof of . . . overweight sales to Fineberg has not been shown [; 
indeed, the evidence points the other way--Fineberg probably received more 
weight than it was charged for, thereby eliminating Fineberg’s shrink (by 
respondent’s underweight sales to Fineberg). Nevertheless, such a pattern of 
respondent’s dealing with the buyer still constitutes selling to Fineberg at false 
weights, i.e., violating respondent’s fiduciary agreement with Fineberg to pass 
on to Fineberg respondent’s "purchase weights" (irrespective of whether such 
purchase weights are accurate or inaccurate).] 
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... The allegations of the Paragraph detail transgressions aimed at 
respondent’s transactions with Fineberg and directed to the agency 
relationship existing between respondent and Fineberg. The allegations 
[specifically] deal with overweights charged to Fineberg. Nowhere in the 
charging Paragraph do the allegations [specifically] charge respondent with 
short-weighing producers. In view of the acceptance of the "match-ups" as 
valid, and that "acceptable" weights were provided Fineberg, the short- 
weighing of producers is obvious. Further, they show a continuous pattern of 
underweighing producer hogs in the same manner as those of Mr. Kelley, 
supra.... [C]omplainant’s letter to respondent’s attorney, that respondent 
"probably" short-weighed producers at the time of purchase, [which apparently 
came in response to respondent’s letter-inquiry raising the question of 
complainant’s theory of the case, was sent many months prior to the hearing. 
Complainant’s letter to respondent’s attorney makes it clear that "Mr. White 
probably short-weighed producers and charged Fineberg for more than his 
purchase weights but less than the actual weights at the time of purchase," 
but the letter explains that, although this theory "explain[s] known facts; it is 
not a necessary element of complainant’s proof." Complainant was not 
required to identify the particular injury or victim resulting from respondent’s 
breach of his fiduciary duty (see, Additional Conclusions by the Judicial 
Officer, § I(A)(2) below). To conclude, this discussion as to paragraph IV of 
the complaint, although I have found that the transactions listed in paragraph 
IV show a continuous pattern of underweighing producer hogs, in the same 
manner as those of Mr. Kelley, no part of the sanction relating to the 
paragraph IV violations is based on underweighing producer hogs. Rather, 
the entire sanction as to the paragraph IV violations is based on the fact that 
respondent violated his fiduciary agreement with Fineberg, under which 
respondent was required to pass on to Fineberg respondent’s purchase 
weights, irrespective of whether such purchase weights were accurate or 
inaccurate. ] 

Findings of Fact 

1. Floyd Stanley White, a/k/a Stanley White, hereinafter "the respondent," 
is an individual doing business as S&W Livestock and as Covington Sales 
Company with a mailing address at P. O. Box 794, Covington, Tennessee 
38019. (Answer, Para. I) 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Covington 
Sales Company stockyard, a posted stockyard subject to the Act; 

(b) Engaged in the business of buying and selling livestock in commerce for 
his own account or the accounts of others and buying and selling livestock in 
commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce and as a market agency to buy and sell livestock in 
commerce on a commission basis. (Answer, Para. I; CX-8-9) 

3. Mr. Bill Kelley of Burlison, Tennessee, annually raises between 2,500 
and 3,000 hogs for slaughter. Each week approximately 50 of them reach the 
optimum slaughter weight of 230 pounds. From March, 1982, until March 
27, 1984, Mr. Kelley regularly brought his butcher hogs to respondent for 
sale. 
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4. In early March of 1984, prompted by a neighbor’s complaint that 
respondent had short-weighed some hogs, Mr. Kelley decided to check the 
weights on hogs he was selling to respondent (Tr. 78). Using the truck scale 
at Burlison Gin Company, Burlison, Tennessee, Mr. Kelley checked the 
weights on two loads of hogs for comparison purposes. On March 1, 1984, 
the Burlison scale weight for 47 hogs was 11,060 pounds, but respondent’s 
weight for the same hogs only minutes later was 10,570 pounds, 490 pounds 
less. (CX-6) He recorded these weights on pieces of paper at the times they 
were determined. (Tr. 80-83) These weight differences could not have been 
explained by normal shrinkage, differences in the accuracy of the Burlison 
scale and respondent’s scale, or to the differences in weight found for Mr. 
Kelley’s trailer. 

5. Mr. Kelley's experience with the weight differences on the two March 
occasions prompted eventual contact with complainant’s investigator, Mr. 
Jimmy Thompson, who then made arrangements to investigate the sale of a 
load of hogs by Mr. Kelley to respondent on March 27, 1984. 

6. On March 26, 1984, Mr. Ray Washburn and Mr. Ricky Freeman of the 
Tennessee Department of Agriculture, Weights and Measures Division, tested 
the Burlison Gin Company scale at Burlison, Tennessee, and found it to weigh 
well within legal tolerances as established by the National Bureau of 
Standards. (Tr. 31, 60; CX-1) However, for several reasons, this scale is not 
a proper scale for commercial transactions involving livestock. It can weigh 
only to the nearest 10 pounds, whereas scales used in commercial livestock 
sales must weigh to the nearest five pounds. Since it is a truck scale without 
livestock racks, a trailer must be used to weigh livestock, and such a trailer is 
susceptible to weight changes caused by material picked up from the road. 
Finally, accumulated urine and feces in the bed of the trailer will affect 
livestock weights obtained on a truck scale. (Tr. 39-41) Barring adverse 
conditions, the Burlison Gin Company scale can accurately weigh livestock 
to within ten pounds of true weight. (Tr. 262-265) 

7. There is no evidence the trailer Mr. Kelley used on March 27, 1984, to 
haul hogs to respondent’s place of business had picked up road material. The 
roads were apparently dry. (Tr. 372) 

8. Complainant’s investigator, Mr. Thompson, arrived at Mr. Kelley’s hog 
facilities at about 7:00 a.m., on the morning of March 27, 1984, while Mr. 
Kelley was loading hogs on his trailer. After the hogs had been loaded on the 
trailer 10 or 15 minutes later, Mr. Kelley transported them to the Burlison 
Gin Company scale where he derived a net weight of 11,420 pounds. (Tr. 
85) This scale was used to obtain weights for comparison purposes only. (Tr. 
348-49) 

After obtaining this comparison weight, Mr. Kelley drove to Covington 
Sales Company where he arrived about 7:40 a.m. (Tr. 269) He immediately 
unloaded the hogs in three separate groups from his trailer with the help of 
a Covington Sales Company employee. When the last group had been 
unloaded, he entered respondent’s sale barn. Mr. Kelley did not observe 
respondent actually weigh any of the hogs delivered on this date. Respondent 
thereafter issued Mr. Kelley three scale tickets. (Tr. 87-89; CX-4) The 
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weights on those scale tickets totalled 10,935 pounds. Mr. Kelley was never 
in respondent’s scale house on March 27, 1984. (Tr. 93, 352-53) 

9. Approximately five minutes after entering the barn, Mr. Kelley re- 
emerged, got into his truck, totalled the weights determined by respondent, 
compared that weight with the weight he had determined at the Burlison Gin 
Company, and drove across the road where Mr. Thompson and the men from 
the Tennessee Weights and Measures Division were waiting in a car. Without 
stopping, Mr. Kelley told Mr. Thompson that he had been short-weighed and 
then drove home. (Tr. 45, 90, 269-270) 

10. At 8:05 a.m., Mr. Thompson and his colleagues entered respondent’s 
sale barn. After a short conversation with respondent in the office, during 
which Mr. Thompson introduced himself and his companions, Mr. Thompson 
told respondent that he wanted to check-weigh the hogs which had just been 
purchased, whereupon he, Mr. Washburn, Mr. Freeman and respondent went 
out into the barn where the hogs had been penned. While they were standing 
by the pen, an employee of respondent asked respondent where to put another 
animal. Respondent walked toward the back of the sale barn and went out 
of sight. When he did not immediately return, Mr. Thompson requested Mr. 
Freeman to check the balance on the scales. Mr. Freeman and Mr. Washburn 
then left to do so, leaving Mr. Thompson standing alone by the hog pen. (Tr. 
272- 73) 

11. A few minutes later, Mr. Freeman informed Mr. Thompson that the 
balance on the scale was okay. When respondent had not returned, Mr. 
Thompson was advised by a Covington employee that respondent was in the 
office. When Mr. Thompson found him there and again told him he would 
like to check-weigh the hogs purchased that morning, respondent replied that 
he didn’t know that was Mr. Thompson’s purpose in being there. 

12. The check-weighing began at 8:14 a.m., ended at 8:19 a.m., and showed 
the hogs weighed 11,370 pounds 30 to 40 minutes after they had been first 
weighed by respondent. (CX-11) 

13. While awaiting the return of respondent, Mr. Thompson checked the 
area in which Mr. Kelley’s hogs had been held and found the floor damp but 
otherwise fairly clean, and no water or feed troughs. (Tr. 273-74, 356) 

14. Mr. Kelley's hogs had been on feed and water up until the time they 
left his feeding pens about 7:00 a.m. that morning. (Tr. 279) It was a cloudy 
and cool day. (CX-11, p. 1) They were so-called "parlor hogs" which had 
been raised on a special mixed feed and accessed well water through 
automatic, mechanical nipples. (Tr. 68-70) 

15. After completing the check-weighing, Mr. Thompson went to 
respondent’s office where Mrs. Carol Burton, respondent’s bookkeeper, told 
Mr. Thompson that Mr. Kelley’s hogs weighed 11,310 pounds, 60 pounds less 
than the weight determined by Mr. Thompson. At this time, Mr. Thompson 
did not see the printed numbers on the scale tickets from which the 11,310- 
pound figure ostensibly was determined. It was more than an hour later, 
during Mr. Thompson’s second visit to respondent, before he actually read the 
scale tickets which appear at CX-5 in the record. (Tr. 362-63) 

16. Respondent’s livestock scale was operating properly and within legal 
tolerances on March 27, 1984. Mr. Kelley received valid pink copies of 
Covington scale tickets on March 27, 1984, showing a total weight for 49 hogs 
to be 10,935 pounds, whereas the valid check-weighing showed their true 
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weight to be 11,370 pounds. Respondent short-weighed the 49 Kelley hogs at 
[435] pounds less than their true weight. On the same date, respondent also 
created an additional and separate set of Covington scale tickets for the same 
49 Kelley hogs which reflected a false weight of 11,310 pounds, 60 pounds less 
than their true weight of 11,370 pounds. (CX-2-5) 

17. Fineberg Packing Company, Memphis, Tennessee, is a meat packer 
which slaughters cattle and hogs. It has an agreement with respondent which 
makes him an agent in purchasing hogs for Fineberg’s use. Fineberg has a set 
criteria for the type and weight of hogs it will purchase and pays the St. Louis 
hog market price for these top hogs. This is the only type hog it will purchase 
from S&W. Hogs that do not meet this criteria are not acceptable to 
Fineberg because of the problems they create in processing. It will not 
knowingly purchase sows or boars for slaughter. (Tr. 166-169) [Fineberg’s 
manager testified that some junk hogs got through "every once in a while." 
(Tr. 187)]. Fineberg purchases from S&W on a weight basis, and spot-checks 
the weights of hogs sold to it by S&W. [However, none of the animals listed 
in paragraph IV was so spot-checked by Fineberg.] Considering "shrinkage," 
any overweight billing by S&W would show up in a comparison with dressed 
weight. If the live weight were overstated the yield would be too low. [If 
understated, the shrink would be eliminated, and the yield commensurately 
higher.] Such difference in weights would also show up in Fineberg’s margin 
of profit. (Tr. 179, 190-191, 200-202, 215, 218) [Packers are predisposed to 
accept favorable (understated) weights because of their emphasis on yield. 
(See, § II, below).] 

The following "match-ups" were made tracing purchases by Covington 
through sales by S&W to Fineberg: 


DATE PURCHASED NO.OFHEAD PURCHASE SALE WEIGHT 
(1984) FROM OF HOGS_ WEIGHT WEIGHT DIFFERENCE 
(LBS) (LBS) (LBS) 


1/9 Keith Davis 13 2,820 
Bill Kelley 47 10,800 

60 13,620 13,940 

1/10 Randy Teamer 4 875 950 
1/26 Charles McKee 23 4,880 
2/7 Bill Kelley A4 10,520 
2/17 Bill Kelley 47 10,500 
2/22 Roy Smith 10 2,415 
Charles McKee 25 5,270 
35 7,585 
2/29 Otis Carver 12 2,485 
James Davis 8 1,855 


Eugene Kidd 19 
39 





3/1 Bill Kelley 
Charles McKee 


3/19 John Lucado 


3/20 Whiteside Bros. 
Bill Kelley 


3/21 James Watkins 


(Tr. 170-71; CX 13-23) 


Hogs purchased by Covington are classified at purchase. Those meeting 
the criteria of Fineberg are designated on the scale ticket as "F-2". 

The above "match-ups" were made on the basis of head count, the criteria 
used by Fineberg, the number of hogs purchased by Covington and sold to 
Fineberg on those dates, the weights taken from Covington scale tickets, the 
price per hundredweight as quoted by the St. Louis hog market, and the fact 
that no other hogs meeting the criteria of Fineberg were found to be available 
at Covington/S&W on the respective dates. (CX-15-23; see also Comp. Brief, 
App. A) The "match-ups" are thorough, detailed and valid. [The occasional 
"junk hog" slipped by at Fineberg (testimony of witness Burton (Tr. 595)), and 
personal-inventory hogs of respondent allegedly supplied Fineberg (Tr. 595), 
are de minimis and unproven, respectively, and do not affect the validity of the 
match-ups.} Considering "shrinkage" and comparison between live and 
dressed weight, Fineberg has found the weights billed by S&W to be 
“acceptable.” Therefore, the hogs sold by S&W to Fineberg on the above- 
cited dates were not sold on an . . . overweight basis [, but, rather, were sold 
to Fineberg for a /ittle Jess than their true weight, increasing Fineberg’s yield 
by eliminating the shrink to the packer]. 

Nevertheless, these valid "match-ups" show that, although the weights 
billed by S&W were acceptable to Fineberg, they ranged from 75-600 pounds 
over Covington’s purchase weights from the producers [, which, under 
respondent’s contract, were required to be passed on to Fineberg]. It must, 
therefore, be concluded that in the above-cited instances the hogs were 
underweighed at purchase by Covington by the amounts shown. Further, 
these "match-ups" show a continuous pattern of underweighing producer hogs 
by Covington in the same manner as those of Mr. Kelley, supra... . [But no 
part of the sanction in this case is based on such underweighing. The entire 
sanction as to paragraph IV is based on the fact that complainant has shown 
that respondent failed to pass on to Fineberg, as agreed, respondent’s 
“purchase weights." Official notice of complainant’s February 27, 1985, letter 
to respondent (which explained complainant’s theory in great detail) was taken 
by the Judicial Officer by Order as to Official Notice and Request for 
Certified Copy of Official Document, October 7, 1987.] 

18. Respondent, during the period from January through March, 1984, 
weighed livestock for the purpose of purchase and issued scale tickets which 
were not used in numerical order and which did not indicate the date of the 
weighing and the name, initials, or number of the person weighing the 
livestock. (Answer, Para. V; CX-24; Tr. 9) 
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19. Respondent, doing business as Covington Sales Company, during the 
period January 31, 1984, through February 29, 1984, failed to maintain and use 
properly his Custodial Account for Shippers’ Proceeds, hereinafter referred to 
as the custodial account, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the owners or 
consignors of livestock, in that: 

(a) As of January 31, 1984, respondent had outstanding checks drawn 
on the custodial account in the amount of $18,481.02 and had, to offset said 
checks, cash in said account in the amount of $975.13, no deposits in transit, 
and current proceeds receivable in the amount of $11,372.27, resulting in a 
deficiency of $6,133.62 in funds available to pay shippers’ proceeds; 

(b) As of February 29, 1984, respondent had outstanding checks 
drawn on the custodial account in the amount of $42,157.25, and had, to offset 
said checks, cash in said account of $4,759.53, no deposits in transit, and 
current proceeds receivable in the amount of $27,931.74, resulting in a 
deficiency of $9,465.98 in funds available to pay shippers’ proceeds; and 

(c) Such deficiencies were due, in part, to respondent’s use of the 
Covington Sales Company custodial account to finance dealer purchases by 
S&W Livestock, and, in part, to respondent’s failure to deposit in the custodial 
account, within the time prescribed in section 201.42(c) of the regulations (9 
C.F.R. § 201.42(c)), amounts equal to the proceeds receivable from the sale 
of consigned livestock. (CX-27-29) 

20. Respondent, during the period January 3, 1984, through March 22, 
1984, purchased livestock on a dealer basis and charged the livestock sellers 
for commission and yardage. (CX-25) 

21. Respondent, in connection with his operations as a dealer and market 
agency, has failed to keep and maintain accounts, records and memoranda 
which fully and correctly disclose his transactions subject to the Act and the 
regulations, in that respondent has failed to create, keep and maintain general 
ledgers for Covington Sales Company and S&W Livestock, purchase and sale 
invoices for S&W Livestock and scale tickets in connection with the purchase 
and sale of livestock by S&W Livestock. (Tr. 10-12, 138-40) General ledgers 
were required in order to properly assess the financial condition of 
respondent. (Tr. 139-40, 157) 


Violations - Sanctions 
It has been well established that purchasing livestock on false weights 

constitutes an unfair and deceptive practice in violation of section 312(a) of 
the Act, 7 U.S.C. § 213(a). Such willful violations, as shown here, are a 
serious problem in the livestock industry and merit equally serious and severe 
sanctions. In re Upton, 44 Agric. Dec. [1936, 1958 (1985)]; In re Saylor, 44 
Agric. Dec. [2238, 2636-44 (1985)]; In re Muehlenthaler, 37 Agric. Dec. 313, 
aff'd mem., [590] F.2d 340 (8th Cir. 1978); In re Cordele Livestock Co., 36 
Agric. Dec. 1114, 1133 (1977), aff'd per curiam, 575 F.2d 879 (Sth Cir. 1978); 
In re Red River Livestock Auction, Inc., 36 Agric. Dec. 980, 987 (1977); In re 
Overland Stockyards, 34 Agric. Dec. 1808, 1822-1852 (1975). 
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Respondent’s weighing practices also violate §§ 201.49, 201.55, 201.71 and 
201.73-1 of the regulations (9 C.F.R. §§ 201.49, 201.55, 201.71, 201.73-1). 

By reason of the facts stated in Finding of Fact 20, respondent has willfully 
violated section 312(a) of the Act (7 U.S.C. § 213(a)) and section 201.98 of 
the regulations (9 C.F.R. § 201.98). 

By reason of facts stated in Finding of Fact 21, respondent has violated 
section 401 of the Act (7 U.S.C. § 221). 

By reason of the facts stated in Finding of Fact 19, respondent has violated 
section 312 of the Act (7 U.S.C. § 213(a)) and section 201.42(c) of the 
regulations (9 C.F.R. § 201.42(c)). 

It has long been the policy of the Secretary to impose severe sanctions for 
serious violations, as shown here, even where a significant suspension period 
may have an adverse economic effect on the violator’s customers. Jn re Saylor, 
supra; In re Red River Livestock, supra; In re Esposito, 38 Agric. Dec. 613, 
624-625 (1979); In re Worsley, 33 Agric. Dec. 1547, 1556-1571 (1974). 

Complainant here seeks a suspension of nine months and a civil penalty 
of $10,000. The nine month’s suspension is a combination of assessing a one 
month suspension for respondent’s custodial account violations, and an eight 
month’s suspension for false weighing. Both the civil penalty and the nine 
month’s period of suspension are wholly consistent with the Department’s 
sanction policies to effectuate the purposes of the regulatory program. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 

Respondent contends on appeal that the ALJ’s findings and conclusions 
are not adequately supported by the record, but the record abundantly 
supports the ALJ’s findings and conclusions. In fact, the proof here far 
surpasses the preponderance of the evidence, which is all that is required.’ 
Respondent’s arguments on appeal, in this respect, merely reargue matters 
that were fully considered and correctly decided by the ALJ. 

Complainant cross appeals that part of the ALJ’s Initial Decision which 
dismisses paragraph IV of the complaint, but complainant does not seek 
increased sanctions. Respondent’s response to complainant’s cross-appeal 
argues that complainant’s cross-appeal is not timely; and even if the cross- 
appeal is allowed, it is without merit. 

To the contrary, I find that complainant’s cross-appeal is timely filed, and 
contains meritorious argument. In fact, had complainant not raised the issue 
of the ALJ’s dismissal of paragraph IV, it would have been raised sua sponte. 
Thus, the Initial Decision will be corrected as to paragraph IV (with the 
appropriate finding), but is found correct in all other particulars, as more 
specifically set forth below. 

In addition to complainant’s cross-appeal, and argument thereon by both 
respondent and complainant, respondent has appealed the ALJ’s findings and 
conclusions concerning paragraphs II and III of the complaint. Finally, 
respondent appeals the sanction imposed. For the sake of clarity, these 


2 See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.S (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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additional conclusions are in three parts: (§ I) arguments concerning the 
complaint’s three non-stipulated paragraphs (paragraphs II, III and IV), (§ II) 
arguments concerning the sanctions imposed, and (§ III) miscellaneous 
matters. Ranked in order of perceived importance, § I’s discussion begins 
with paragraph IV and is followed by paragraphs II and III. Sanctions are 
discussed in § II, and are found to be appropriate under the Department’s 
long-standing sanction policy. Section III disposes of miscellaneous matters. 

Although the three different violations in paragraphs II, III and IV of the 
complaint must, necessarily, be considered one by one, this is a case where the 
evidence as to the three paragraphs has a synergistic effect, i.e., the whole is 
greater than the sum of the individual parts. That is because here, as in some 
conspiracy cases, the evidence as to each paragraph supports and supplements 
the evidence as to the other paragraphs. 

Specifically, the paragraph IV violations show that there was a difference 
between respondent’s purchase weights and the weights charged Fineberg 
Packing Company on the same day for the same hogs of 75 to 600 pounds, 
frequently in the range of 300 or 400 pounds, or more, for loads of about 40 
hogs or more. The paragraph II violation shows that respondent short- 
weighed a livestock producer (Mr. Kelley) by 435 pounds on 49 hogs, which 
is of the same magnitude as the weight differences in the paragraph IV 
violations. Similarly, the paragraph III violations show that respondent 
created a second set of scale tickets for Mr. Kelley’s 49 hogs involved in the 
paragraph II violation, with the second set approximating the true weight of 


the hogs. This, too, is entirely consistent with the paragraph IV violations, 
suggesting that the paragraph III scale tickets would have been respondent’s 
sale weights to Fineberg. 


I. The ALJ Erred in Dismissing Paragraph IV of the Complaint, 


Which Will Be Reinstated, but Paragraphs II_ and III Were 
rrectly Deci nd the ALJ’s Findin nd Conclusion 


Thereon Are Adopt Th nd. 


Although the ALJ dismissed paragraph IV of the complaint on technical, 
procedural grounds, the dismissal was in error. Complainant filed a timely 
cross-appeal challenging only the dismissal, as the ALJ’s Initial Decision 
correctly found that complainant had proved that respondent purchased hogs 
on a commission basis for Fineberg Packing Company, Inc., and charged and 
collected from Fineberg on the basis of weights that were an arbitrary number 
of pounds greater than respondent’s purchase weights, contrary to the 
agreement between respondent and Fineberg. (Throughout this section, the 
crucial distinction will be continually made that complainant need not allege 
or prove a particular victim.) After determining below that complainant’s 
cross-appeal was timely filed, I find the merits support reinstatement. 
Moreover, upon reinstatement, the documentary evidence, and the ALJ’s 
credibility determinations of the witnesses, together with the evidence on the 
record as a whole, support a finding that respondent committed the violations 
listed in paragraph IV. 
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The ALJ’s decision and findings on both paragraphs II and III are 
squarely based upon the ALJ’s credibility determinations of the witnesses and 
documentary evidence. Since the evidence on the record as a whole supports 
the ALJ’s decision, his findings on paragraphs II and III will be adopted as 
they stand. 


roun f P. 
Foun Hav 
Misleading Noti 


The rules of practice (7 C.F.R. § 1.145(b)) provide for a cross-appeal in 
this circumstance, and complainant therein correctly points out that the 
technicalities of court pleading do not apply in administrative proceedings. 
Upon reinstatement of paragraph IV, it is found that the documentary 
evidence, the ALJ’s determinations of witness credibility, and substantial 
evidence on the record as a whole, support the ALJ’s findings as to 
respondent’s violations listed in paragraph IV. 


1. Complainant’s Cross-Appeal Is Timely Fil nder the Rul 
of Practice. 


Complainant’s cross-appeal is timely filed under the Department’s rules of 
practice, and raises appropriate objections to the ALJ’s dismissal of paragraph 
IV of the complaint. (In fact, had complainant not raised the dismissal issue, 
I would have done so myself.) 

Departmental policy on cross-appeals stems from twin objectives, both to 
eliminate the need to file a protective notice of appeal, and, yet, at the same 
time, to preserve a party’s right to have all issues presented to the Judicial 
Officer where the case is to be heard by the Judicial Officer. As stated in Jn 
re McConnell, 44 Agric. Dec. 712, 731-32 (1985), vacated in part, Nos. 85-3259, 
3267, 3276) (6th Cir. Dec. 5, 1985), parties have the right to file a cross-appeal 
in such circumstances under the Department’s rules of practice: 

[Cjomplainant sought civil penalties of $2,000 against each of the 

six co-owners of "Threat’s Black Power" in his complaint and in his 

original brief filed before the ALJ. Complainant did not, however, file 

a direct appeal from the ALI’s ‘:itial decision imposing lesser civil 

penalties, but raised the issue in a cross- appeal filed on January 18, 

1985, together with complainant’s response to respondent’s appeal. 

This is permitted by the Department’s rules of practice. 7 C.F.R. § 

1.145(b). Specifically, the rules of practice provide (7 C.F.R. § 

1.145(b)): 


(b) Response to Appeal Petition. Within 20 days after the 
service of a copy of an appeal petition and any brief in support 
thereof, filed by a party to the proceeding, any other party may 
file with the Hearing Clerk a response in support of or in 


opposition to the appeal and in such response any relevant 
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not presented in th ition, m 
(Emphasis added.) 


The emphasized language was included so that neither party would 
have to file a protective notice of appeal (to be dropped if no appeal 
were filed by the other party), but could, instead, file the equivalent of 
a cross-appeal in responding to an appeal petition. 11/ The 
Department benefits from such a procedure, 


11/ I participated in drafting the rules of practice, primarily as a consultant and 
reviewer, and had many discussions with the attorneys who were primarily responsible 
for drafting the uniform rules of practice. 


e.g., where, because of manpower and budgetary limitations, it is 
willing to settle for an ALJ’s initial decision, if no further expenditure 
of resources is required; but if the case is to be appealed, the 
Department would like to raise additional issues on appeal. 


The Department’s rules of practice are, in this respect, similar to 
the Federal Rules of Appellate Procedure, which permit a party to wait 
until after the other party appeals, before deciding whether to cross- 
appeal. Specifically, the applicable Federal Rule provides (Rule 
4(a)(3), Federal Rules of Appellate Procedure, reprinted in 28 U.S.C. 
app. at 468 (1982)): 


(3) If a timely notice of appeal is filed by a party, any other 
party may file a notice of appeal within 14 days after the date 
on which the first notice of appeal was filed, or within the time 
otherwise prescribed by this Rule 4(a), whichever period last 
expires. 


However, the Department’s rules of practice are different from the 
Federal Rule, just quoted, in that the Department does not require a 
"notice of appeal" following one appeal, but permits the raising of new 
issues in the "response" to the appeal (7 C.F.R. § 1.145(b)). 


The Department’s rules of practice have consistently been applied 
to permit a party to raise new issues in response to an appeal which, 
in effect, amounts to a cross-appeal. In re Interstate Meat Packing Co., 
43 Agric. Dec. [1189, 1191 (1984)]; In re Machado, 42 Agric. Dec. 
[1454, 1454-56 (1983)] (decision as to respondent Cozzi) (complainant’s 
appeal was accepted even though filed 2 days late [42 Agric. Dec. at 
1455 n.3], which enabled respondent to file a cross-appeal), aff'd No. 
83-7950 (9th Cir. Oct. 22, 1984); In re Thornton, 41 Agric. Dec. 870, 
900-12 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983); In re Rowland, 40 
Agric. Dec. 1934, 1952-53 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983); 
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In re Blades, 40 Agric. Dec. 1725, 1725-26 (1981) (decision as to LeRoy 
Franks), rev’d on other grounds, 683 F.2d 280 (8th Cir. 1982); In re 
Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 1558 (1981), 
aff'd per curiam, 702 F.2d 840 (9th Cir. 1983); In re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1210 n.3 (1979) (remand order), final 
decision, 40 Agric. Dec. 736 (1981). 


... The Department’s rules of practice were drafted in the present 
manner to completely eliminate the need to file a protective notice of 
appeal, while preserving the Department’s right to have all issues 
presented to the Judicial Officer where the case is to be heard by the 
Judicial Officer. 


Furthermore, to eliminate any controversy in this respect, on 
February 11, 1985, the Judicial Officer sua sponte raised "the same 
issues as are contained in complainant’s Cross-Appeal, under the 
authority of the Uniform Rules of Practice (7 C.F.R. § 1.145(e))" 
(Order Denying Motior to Strike Cross-Appeal and Raising Additional 
Issues). 12/ This affords an independent basis for raising the issues 
as to the co-owners of the horse. 


12/ The rules of practice provide (7 C.F.R. § 1.145(e)): 


(e) of Ar;ument. Argument to be heard on appeal, whether oral 
or on brief, shall be limited to the issues raised in the appeal or in the 

nse to the appeal, except that if the Judicial Officer determines that 
additional issues should be argued, the parties shall be given reasonable 
notice of such determination, so as to permit preparation of adequate 
arguments on all issues to be argued. 


Thus, complainant’s cross-appeal is timely and appropriate under the 
applicable rules of practice. In addition, the dismissal of paragraph IV of the 
complaint would have been raised sua sponte, had complainant not raised the 
issue in the cross-appeal. Respondent’s response of July 21, 1987, to 
complainant’s cross-appeal is mostly directed at the merits of the dismissal 
of paragraph IV, but to the extent that respondent quotes section 1.145(b) of 
the rules of practice as somehow barring complainant’s cross-appeal, 
respondent is incorrect for the reasons set forth above. 


hIVR nably A 
Issues in Controversy, and Was Not Shown to Have Misl 
Respondent, Par hIV Provided A Noti i 
Due Process Requirements, and Is Rein: 


Since paragraph IV of the complaint reasonably apprised respondent of 
the issues in controversy, and was not shown to have misled respondent, 
paragraph IV provided adequate notice for due process requirements, and is 
reinstated. 

It is well-settled that the formalities and technicalities of court pleading 
are not applicable in administrative proceedings and that the complaint need 
only reasonably apprise the litigant of the issues in controversy. Absent a 
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showing that a party was misled, any such notice is adequate and satisfies due 
process. The law underlying these principles was recently restated in In re 
Collins, 46 Agric. Dec. __, slip op. at 23-24 (Mar. 4, 1987): 


Moreover, it is well settled that the formalities and technicalities 
of court pleading are not applicable in administrative proceedings. 7/ 
It is only necessary that the 


y Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville Broadcasting 
0., 309 U.S. 134, 142-44 (1940). 


complaint in an administrative proceeding reasonably apprise the 
litigant of the issues in controversy; any such notice is adequate and 
satisfies due process in the absence of a showing that some party was 
misled. 8/ 


8/ NLRB v. Mackay Radio & a Co., 304 U.S. 333, 350-51 (1938); Aloha 
Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. Sunnyland 
Packing Co., 557 F.2d 1157, 1161 (Sth Cir. 1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 
19 (7th Cir. 1971); Bruhn’s Freezer Meats of a Inc. v. USDA, 438 F.2d 1332, 1342 
(8th Cir. 1971); Swift & Co. v. United States, 393 F.2d 247, 252-53 (7th Cir. 1968); Cella 
v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954); 


American New: Pub. Ass’n v. NLRB, 193 F.2d 782, 799-800 (7th Cir. 5) cert. 


denied sub nom. International T: hical Union v. NLRB, U.S. 816 (1952); 

Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. Muller & Co. v. 

FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. v. FTC, 135 F.2d 453, 

454-55 (7th Cir. 1943); Ni v. Pacific Gas & Elec. Co., 118 F.2d 780, 788 (9th Cir. 
1941); In re se 7 Co., 35 Agric. Dec. 1599, 1601 (1976) (ruling on certified 
uestions), final decision, 39 Agric. Dec. 184 (1980), appeal dismissed, No. 80-1293 
10th Cir. Aug. 11, 1980); In re Holcomb, 35 Agric. . 1165, 1173-74 (1976). 


The proper concern here is whether it can be rationally construed that 
paragraph IV of the complaint reasonably apprised respondent of the issues 


in controversy, and that no party was misled. Paragraph IV of the complaint 
states: 





IV 


On or about the dates and in the transactions set forth below, 
respondent purchased livestock on a commission basis for Fineburg 
Packing Company, Inc., and charged and collected from Fineburg 
Packing Company, Inc., on the basis of weights which were an arbitrary 
number of pounds greater than respondent’s purchase weights, 
contrary to the agreement between respondent and Fineburg Packing 
Company, Inc. 


DATE PURCHASED NO.OF HEAD PURCHASE SALE WEIGHT 
(1984) FROM OF HOGS WEIGHT WEIGHT DIFFERENCE 
(LBS) (LBS) (POUNDS) 

1/3 Billy Kelley 10,005 10,185 180 
1/9 Keith Davis 2,820 

Billy Kelley 47 10,800 

60 13,620 13,940 
Randy Teamer 875 950 


Charles McKee 4,880 5,080 


Billy Kelley 


£ 


10,520 10,820 


> 
a | 


Billy Kelley 10,500 10,800 
2,415 

5,170 

7,585 7,885 


Roy Smith 
Charles McKee 


10 
25 
35 


Otis Carver 
James Davis 
Eugene Kidd 


2,485 
1,855 
4,450 
8,790 


BIS oS 


3/1 Billy Kelley 
Charles McKee 


10,570 
4,185 
14,755 
3/19 John Lucado 6,020 


3/20 Whiteside Bros. 
Billy Kelley 


7,355 
11,235 
18,590 19,190 600 


Slee KR BGS 


3/21 James Watkins 12 2,915 3,015 100 


Paragraph IV of the complaint specifically advised respondent of the exact 
transactions alleged to be in violation, showing, as to each transaction, the 
date of the transaction, the name of the producer, the number of head, 
respondent’s purchase weights, and the weights charged to Fineberg. 
Paragraph IV shows in the last column the number of pounds by which the 
weights charged to Fineberg exceed respondent’s purchase weights. 

Complainant’s proof followed the allegations of paragraph IV exactly (CX 
12-23). For example, with respect to the March 19, 1984, transaction, which 
is a representative example, complainant introduced a copy of respondent’s 
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invoice dated March 19, 1984, from respondent’s Covington Sales Company, 
to John Lucado, for 16 hogs weighing 3,615 pounds, and 10 hogs weighing 
2,405 pounds, for a total of 26 hogs weighing 6,020 pounds (CX 21, p. 1), 
which is respondent’s purchase weight alleged in paragraph IV of the 
complaint. The buyer on the invoice is shown as "F-2" (CX 21, p. 1), which 
is the designation respondent used for sales to Fineberg Packing Company. 

Complainant also introduced a copy of respondent’s invoice (from 
respondent’s S&W Livestock) to Fineberg dated the same date, March 19, 
1984, for the same number of hogs (26), at a weight of 6,420 pounds (CX 21, 
p. 3), which is exactly 400 pounds more than the weight of 26 hogs purchased 
the same day from John Lucado. 

Complainant’s entire case depends, of course, on the validity of the "match- 
ups." That is, unless the hogs included in respondent’s purchase weights are 
the same hogs included in respondent’s invoices to Fineberg, complainant’s 
proof fails as to paragraph IV. Respondent well knew that the validity of the 
match-ups was the heart of complainant’s case as to paragraph IV. 
Respondent cross-examined complainant’s witness as to this issue, and 
introduced his own evidence, in an attempt to refute complainant’s evidence 
supporting the validity of the match-ups. Respondent admits, in his response 
to complainant’s appeal, that he knew that the validity of the match-ups was 
in issue, stating (Respondent’s Response to Complainant’s Cross-Appeal at 
10-11): 


On the other hand, Respondent has contended from the beginning 
that the "match-ups" were not valid. The hogs purchased and sold 
were not the same hogs and, therefore, their weights were 
inappropriately compared and should not have been the same. 


. . Respondent has shown that the "match-ups" were not valid 
because they were made upon numerous assumptions which were false 
or erroneous. Respondent relies upon the arguments made in its 
appeal, pages 18 through 25, and in its proposed findings, pages 23 
through 34, and incorporates such arguments herein in order to avoid 
repetition. 


Accordingly, there is not the slightest basis for any contention by 
respondent that paragraph IV of the complaint did not advise him exactly 
what was alleged by complainant, or that respondent was misled by the 
allegations of paragraph IV. 

The ALJ (correctly) found for complainant as to the match-up issue (see 
the ALJ’s discussion as to the testimony of Mr. Jimmy W. Thompson (Initial 
Decision at 15-17); the ALJ’s discussion as to paragraph IV immediately 
preceding his Findings of Fact (Initial Decision at 42-45); and the ALJ’s 
Finding i7 (Initial Decision at 52-54)). For example, the ALJ found (Initial 
Decision at 44, 54): 





Thus, I place little weight in this [respondent’s] rebuttal testimony, and 
find that the analytical basis for the match-ups, and the match- ups 
themselves, to be valid to show that on the cited occasions the same 
hogs which were purchased by Covington from the indicated producers 
were sold by S&W to Fineberg at a weight higher than the weight at 
which they were purchased from these producers. Further, that the 
arrangement between Fineberg and respondent makes him a "market 
agency with fiduciary duties to Fineberg." 


Nevertheless, these valid "match-ups" show that, although the 
weights billed by S&W were acceptable to Fineberg, they ranged from 
75-600 pounds over Covington’s purchase weights from the producers. 


Thus the findings by the ALJ fully support complainant’s match-ups, which 
is the heart of complainant’s proof as to paragraph IV. 

Respondent’s argument that he was misled by paragraph IV is clever, but 
extremely misleading. The opportunity for respondent’s specious argument, 
in this respect, is afforded by the fact that the ALJ (supported by 
complainant’s counsel in his opening brief to the ALJ), in addition to making 
the vital finding that respondent purchased livestock on a commission basis for 
Fineberg on the basis of weights which were an arbitrary number of pounds 
greater than respondent’s purchase weights (which is the specific charge in 
paragraph IV), also found (unnecessarily) that respondent short-weighed the 
livestock producers. 

Respondent clamors that he was unprepared to defend against that short- 

weighing charge, and that he would have introduced other evidence had he 
known that he had to meet that charge. 

However, that additional (and unnecessary) short-weighing finding was 
based on the identical match-up evidence referred to above, showing that 
there was a difference between respondent’s purchase weights from the 
producers and the weights charged to Fineberg. The ALJ’s finding that the 
producers were short-weighed is really an inference from the "match-up" 
evidence. Specifically, the inference is based on the facts that (i) 
complainant’s evidence as to the match-ups is valid, (ii) the match-up evidence 
shows that there is a difference between respondent’s purchase weights and the 
weights charged to Fineberg on the idextical hogs, and (iii) Fineberg was in 
a better position than the producers to know whether respondent’s weight 
figures were trustworthy. Hence the ALJ inferred (reasonably) that 
respondent must have short-weighed the livestock producers. 

In these circumstances, respondent would have no legitimate ground for 
contending that the administrative complaint did not meet due process and 
administrative law requirements even as to the ALJ’s finding that the 
particular producers listed in paragraph IV were short-weighed on the dates 
listed in paragraph IV, since the short-weighing finding (or rather inference) 





FLOYD STANLEY WHITE 


is based on the identical match-up evidence necessary to prove the specific 
charge in paragraph IV of the complaint’ 

In any event, however, I have not based any part of the sanction in this 
case on the short-weighing inference. All of the sanction as to paragraph IV 
is based on the matters specifically alleged, i.e., that "respondent purchased 
livestock on a commission basis for Fineburg Packing Company, Inc., and 
charged and collected from Fineburg Packing Company, Inc., on the basis of 
weights which were an arbitrary number of pounds greater than respondent’s 
purchase weights, contrary to the agreement between respondent and 
Fineburg Packing Company, Inc." 

It should be noted that, although the ALJ held that complainant’s match- 

up evidence was valid, and found, therefore, that respondent charged and 
collected from Fineberg on the basis of weights which were greater than 
respondent’s purchase weights, which compels a holding for complainant as 
to paragraph IV, the ALJ erroneously dismissed paragraph IV on the 
mistaken belief that complainant must not only prove that respondent charged 
Fineberg on the basis of weights greater than respondent’s purchase weights, 
but, also, that respondent charged Fineberg for weights greater than the actual 
weights of the hogs at the time. The ALJ states (Initial Decision at 44-45): 


However, creditable testimony from Fineberg’s plant manager shows 
that he was acquainted with "shrinkage" in hogs. Further, that he has 
spot-checked the weights of hogs from S&W and found them to be 


adequate. Finally, that he would be aware of any overweight charges 
on hogs he purchased from respondent because it would show up in the 
dressed weights of the hogs and thus influence his margin of profit. It 
is concluded that although the hogs delivered to Fineberg by 
respondent were delivered at weights greater than respondent’s 
purchase weights, Fineberg was only charged for the weights he actually 
received. Therefore, proof of the allegations as to overweight sales to 
Fineberg has not been shown. 


However, the ALJ erred as a matter of law. Fineberg’s fiduciary 
agreement with respondent was not to buy on the actual weight of the hogs 
but, rather, on "respondent’s purchase weights.“ An agreement to buy on 


. Respondent would, of course, have been prejudiced with respect to the short-weighing 
finding if complainant had introduced specific evidence as to feomns e.g., Similar to the 
evidence introduced as to the short- weighing of Mr. Kelley’s hogs on March 27, 1984. But 
complainant did not do that! The short-weighing finding (or, rather, inference) stands or falls 
on the same match-up evidence involved in the specific charge in paragraph IV. 


Fineberg’s plant manager testified on direct examination (i) that respondent bought 
livestock for him on a commission basis (30c| per cwt) (Tr. 167), and (ii) that "I would buy on 
Mr. White’s purchase weights" (Tr. 171). With respect to the first point, on cross-examination, 
the Day manager agreed with respondent’s counsel that "technically" the purchases were from 
S&W Livestock, and that his bills were from S&W Livestock as a dealer (Tr. 180). meas 

continued... 
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respondent’s purchase weights is not the same as an agreement to buy at the 
true weight of the hogs at the time they are transferred from respondent to 
Fineberg. An agreement to buy for Fineberg on respondent’s purchase 
weights means exactly what it says--that the weight charged to Fineberg will 
be respondent’s purchase weights, irrespective of whether those purchase 
weights are accurate or not. 

By way of illustration, it is well-settled that where a person buys livestock 
on a commission basis for a principal (or sells livestock as a dealer on the 
dealer’s purchase weights), failure to pass on to the principal (or to the buyer 
from the dealer) any pencil shrink received upon purchasing the livestock is 
unlawful.° 

The purchase of livestock on someone else’s purchase weights is a well- 
recognized trade practice throughout the United States. No one involved in 
the livestock industry misunderstands this trade practice. Buying or selling on 
someone else’s purchase weights means simply that you buy or sell on the 
same weights determined when he obtained the animals, whether those 
weights are accurate or inaccurate. As stated in Jn re Collier, 38 Agric. Dec. 
957, 965-67 (1979) (6-month suspension), aff'd per curiam, 624 F.2d 190 (9th 
Cir. 1980) (unpublished): 


Next, the Complaint charged respondents on four separate occasions 
between December 1974 and April 1976 with selling cattle at a falsely 
increased weight, or by failing to pass on the agreed shrinkage figure 
that respondents obtained when they purchased the cattle. One 
purchaser, a Nevada rancher, testified that he purchased the cattle from 
respondents in a telephone call on April 5, 1976. 


4 (..continued) 


the documentary evidence confirms his direct-examination answer rather than his cross- 
examination answer. Every "bill" from S&W Livestock to aot shows a ee cwt 
commission ry.” CX 12, p. 3; CX 13, p. 4; CX 15, p. 4; CX 16, p. 4; CX 17, p. 4; 18 P. 
6; CX 19, p. 8; CX 20, p. 6; CX 21, p. 3; CX >. 6; CX 23, p. 3p Hence the ALJ —— 
found that "the arrangement between Fineberg and respondent makes him a market agency wit 
fiduciary duties to Fineberg" (Initial Decision at 44), and that Fineberg has an "agreement with 

ndent which makes him an agent in purchasing hogs for Fineberg’s use" (Initial Decision 
at 52, Finding 17). The term "market agency" and "dealer" are defined in 7 U.S.C. § 201(c), 
(d). A dealer cannot, by statutory definition, charge a commission. The ALJ’s decision is not 
consistent, in this respect, since the ALJ at times refers to respondent’s sales to Fineberg, but 
an agent, acting in a fiduciary capacity, does not, of course, sell to his principal--he buys on 
commission for his principal. In any event, even if the paragraph IV transactions were not 
fiduciary transactions, as shown below, where a dealer agrees to sell livestock on his purchase 
weights, the same principles apply as if the transactions were agency transactions. 


5 To illustrate a pencil-shrink transaction, a 1,000-pound animal purchased with 4% pencil 


shrink would be correctly weighed at 1,000 pounds, and the invoice would show a deduction of 
40 pounds, so that the buyer would only pay for 960 pounds (see Campbell, The Packers and 
Stockyards Act am, in 1 Davidson, Agricultural Law 231 (1981); In re S. ‘ 
44 Agric. Dec. ; 985) (decision on remand)). If respondent had purchased hogs 
on a pencil shrink basis (which was not involved here), respondent would have been required 
to pass on the pencil shrink to Fineberg. See In re er Livestock Comm’n Co., 46 — 
Dec. (Mar. 19, 1987) (10-year suspension and $30,000 ate re docketed, No. 
87-7189 (th Cir. Apr. 27, 1987); In re Saylor, 44 ic. Dec.. ; mos 985) (decision on 
remand) (8-month suspension and $10,000 civil penalty); In re Collier, 38 _ Dec. 957, 967- 
68 (1979) (6-month suspension), aff'd per curiam, 624 F.2d 190 (9th Cir. 1980) (unpublished). 


270 





FLOYD STANLEY WHITE 


"... I thought I was going to get the buying weights on these 
cattle I bought, I didn’t know I didn’t get them, as a matter of 
fact, until way later on when these guys came by and showed 
the pay weights on the cattle." 


(Tr. page 50) 


His agreement with respondent was to pay "so much a pound 
delivered on the pay weight" (Tr. page 50). He was unaware that the 
weight figures provided to him by respondents were different from the 
weights that respondents purchased the cattle at. 


In testimony Mr. Thurber stated that "the weighing of cattle is a 
very variable thing, depending on the location of the ranch in regards 
to the scales, some cattle are in pens adjoining the scale and other 
cattle are driven to the scales and some are hauled. The weigh 
condition will vary depending on these circumstances, so it is an item 
that is negotiated with every transaction but whenever they felt it was 
a proper weigh condition when buying the cattle, I expected Custom 
Made Feeding Company to receive [it].". (Tr. page 14). 


Mr. Thurber in his affidavit in September 1975 said that “all feeder 
cattle purchased by Gallop Cattle Company for Custom Made Feeding 
Company is on the basis of Gallop Cattle Company purchase weights". 
(CX 18, page 2). 


The exhibits show that respondents purchased cattle at particular 
weights, obtained an invoice from the seller showing that weight, 
provided a Bill of Sale Draft to the seller for the purchase payment 
showing that weight. 


They also show that when those cattle were resold by respondents, 
without being weighed again, or were transferred to respondents’ 
principal, that the weights used by respondents were fictitiously 
increased over respondents’ purchase weights, or not all of the agreed 
shrink negotiated by respondents was passed on by respondents. 


"A. Two of the allegations involved in the complaint allege 
that in purchases made on a commission basis for a client 
that--in one allegation, the prices were marked up so that the 
respondents took both a commission and a markup in price on 
the livestock, and that weights were not passed through on the 
basis of actual purchase weights. These types of practices are 
considered by the agency [Complainant] to be extremely serious 
practices in the purchase of livestock. 


The livestock industry operates, to a major extent, on the 
basis of trust; at one time, a handshake; more so now than ever, 
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on the basis of a telephone call, without even a face-to-face 
meeting. This basis of trust within the industry has allowed an 
orderly pattern of marketing to develop and to operate within 
the industry. Where this trust is violated, it interrupts this 
orderly marketing pattern and is a serious interruption to the 
continuation of an orderly marketing pattern. 


Also, on this type of practice where livestock are bought on 
a commission basis, the buying agent or the person, with the 
order doing the buying, has a fiduciary responsibility to his 
principal, the responsibility to buy for that principal at the best 
possible price and at the best possible weighing conditions and 
to give to that principal whatever he is able to get the livestock 
purchased at, and he is to be reimbursed for his services on the 
basis of whatever the agreed commission is. He has the 
responsibility to pass on, both the price and the weight, at which 
he purchased the livestock, in an order buying transaction. 


A violation of this is considered a very serious practice, by 
the agency [Complainant], because of the trust that exists and 
the fact that most of the industry operates without written 
contracts, but on a verbal basis; and, also, because any violation 
of this trust is dollars directly out of the principal’s pocket, in 
payment for these extra charges. 


BY MR. HEINZ: 


Q. Mr. Davis, regarding dealer transactions, can you tell us 
whether or not it’s the custom in the trade to pass on purchase 
weights? 


A. Yes, it is, with this reservation. In inter- transactions 
[sic], livestock are frequently bought, in the country, with various 
degrees of pencil shrink. It is customary for cattle to be sold on 
the original purchase weights. By the original purchase weights, 
it is customary for them to be sold at the original purchase 
weight with whatever shrink was taken at the producer level 
being passed on to the next buyer. 


The exception to that or the reservation to that would be if 
there is a specific understanding that the shrink may not be the 
same shrink at which the livestock was purchased; but absent 
that specific understanding, it is customary to talk in terms, to 
discuss original purchase weights, and that to mean that its 
original purchase weight including passing on the original shrink 
as well." 


(Tr. pages 129-131) 


See In re Boone Livestock Company, 27 AD 475 (1968) and In re 
Amold Fairbank d/b/a Amold Fairbank Cattle Company, 27 AD 1371 
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(1968), affd 9th Circuit, 29 AD 601 (1970) where adding arbitrary 
weight to the purchase weight was held to be an unfair and deceptive 
practice in violation of the Act. In Boone, at page 477, it was held 
that: 


"At all times material herein, it was a well-established custom 
and practice in the livestock trade in Arizona and California, 
when buying feeder cattle from sellers who had purchased such 
cattle at other points, including the southeastern states and 
Texas, to buy said cattle on the basis of the weights at which 
the seller purchased them at such other points." 


Further, in Boone at page 494, it was said that because of the 


“prevailing custom, practice or ’usage of trade’, no affirmative 
representation was needed to make Respondents’ purchase 
weights a part or term of the contracts involved ... On the 
contrary, it would be incumbent upon Respondent expressly to 
provide otherwise in its sales contracts with its customers. In 
other words, Respondent had a duty to speak or to alter the 
prevailing custom by specific contract terms if it wished to sell the 
livestock involved at other than its purchase weights. Rather than 
doing so, Respondent sold the cattle at other than its purchase 
weights without contracting to do so or informing its customers 
while aware that such customers assumed and believed that they 
were purchasing the livestock on the basis of Respondents’ 
‘purchase weights." 


(In re Boone Livestock supra, page 494, emphasis added) 


Both Boone and Fairbank involved factual situations where 
respondent fictitiously increased the purchase weight, but neither 
involved a transaction wherein respondents purchased cattle with 
"pencil shrink" without passing the pencil shrink on when the cattle 
were to be resold at the purchase weights. 1/ Here, 


1/ "Pencil shrink" is used to compensate for the fill of the cattle at the time of 
weighing, and is negotiated at the time of the purchase, contingent upon "the weighing 
conditions of the cattle". (Tr. page 89) 


respondents in some of the transactions failed to pass on the "pencil 
shrink" or passed on only part of it, when the cattle were resold at 
purchase weights. Failure to pass on all of the "pencil shrink" when the 
cattle are resold on "purchase weights" has the same effect and impact 
as adding a fictitious number of pounds to the "purchase weights". 


273 





Since complainant proved exactly what is alleged in paragraph IV, viz., that 
respondent charged Fineberg on the basis of weights greater than respondent’s 
purchase weights, contrary to the fiduciary agreement, complainant must 
prevail as to paragraph IV. Complainant did not allege, and it was not 
necessary for complainant to prove, that respondent also charged Fineberg for 
weights greater than the actual weights of the hogs at the time. 

The Packers and Stockyards Act cases referred to above, requiring an 
order buyer to pass on to his principal the exact "purchase weights," are 
consistent with the common law agency principle that, "[u]nless otherwise 
agreed, an agent who makes a profit in connection with transactions 
conducted by him on behalf of the principal is under a duty to give such profit 
to the principal." Restatement (Second) of Agency § 388 (1958).° 

As stated in Wade v. Diamond A Cattle Co., 118 Cal. Rptr. 695, 698 (1975): 


If an agent . . . buys property for his principal at a price less than 
he charges his principal, he must disgorge the secret profit even if the 
property is worth the larger amount and the principal was willing to 
pay it. (Thompson v. Stoakes (1941) 46 Cal.App.2d 285, 289-290, 115 
P.2d 830; Rest.2d Agency, § 388; see Haurat v. Superior Court (1966) 
241 Cal.App.2d 330, 334, 50 Cal.Reptr. 520; 1 Witkin, Summary of Cal. 
Law (8th ed. 1973) Agency, § 90, p. 708.) 


Furthermore, complainant was not required to, and did not, indicate in the 
complaint who the victim was. Complainant only alleged that respondent’s 
weights to Fineberg "were an arbitrary number of pounds greater than 
respondent’s purchase weights, contrary to the agreement between respondent 
and Fineberg Packing Company, Inc." As complainant correctly states in its 
reply brief filed December 17, 1985, before the ALJ (Complainant’s Reply 
Brief at 6): 


This language [of paragraph IV] is broad enough to encompass at 
least three different factual situations: (1) respondent paid the livestock 
sellers for less than the actual weights of the livestock, that is, he 
cheated the sellers; (2) respondent charged Fineberg for more than the 
actual weights of the livestock, that is, he cheated the buyer; or (3) 
respondent cheated both the sellers and the buyer. The proof suggests 
the first applies, that is, respondent cheated the livestock sellers. 
Therefore, complainant’s counsel does not "concede that his proof fails 
to support the allegations of Paragraph IV of the complaint." 
(Respondent’s Brief, p. 23). 


Complainant correctly argues the same point in its cross-appeal, stating 
(Complainant’s Cross-Appeal at 7): 


® Accord Savage v. Mayer, 33 Cal. 2d 548, 203 P.2d 9, 10 (1949). 
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The narrative language of paragraph IV of the complaint is very 
broad and encompasses a large array of potential weight violations, 
such as failing to pass on reductions in purchase weights for "shrink," 
purchasing livestock using a scale which weighed light, using a scale 
which weighed heavy, or using a scale which weighed properly but 
charging and collecting on the basis of false “pencil- weights." This 
language does not identify the precise false weights practice involved, 
nor, contrary to the D&O, does it identify the victim, or victims, of the 
practice. But there is no requirement that complainant identify the 
victim in order to make out a violation of the Act. 


Anyone who (erroneously) interprets paragraph IV of the complaint as 
suggesting that respondent was charging Fineberg on the basis of weights 
greater than actual weights is necessarily inferring that the purchase weights 
are accurate, since nothing is said in paragraph IV about the accuracy of 
respondent’s purchase weights. In addition, if any inference at all is to be 
drawn, the allegations in paragraphs II and III of the complaint should lead 
the reader to infer that the purchase weights in paragraph IV are too low, 
rather than that the sale weights are too high. Furthermore, anyone familiar 
with livestock marketing knows that, in general, packers are better situated 
than livestock producers to be aware of any inaccuracies in weights. 
Accordingly, there is no reasonable basis whatever for anyone reading 
paragraph IV of the complaint to infer that it is suggesting that respondent’s 
sale weights were greater than the actual weights of the hogs. 

Many cases hold that it is not essential under the Act for complainant to 
allege and prove precisely who was injured by an unlawful practice. For 
example, as stated in Jn re Hines, 35 Agric. Dec. 113, 124 (1976) (emphasis 
added): 


With respect to that matter, Judge Baker [ALJ] stated (Initial 
Decision, pp. 12-13): 


The Respondent emphasizes that a practice, in order to be 
a violation of the Act, cannot be a practice which possibly in 
some circumstances could result in unfairness -- it must be 
unfair. In this regard, the Respondent cites Capitol Packing Co. 
v. United States, 350 F.2d 67 (10th Cir. 1965), where the court 
stated among other things that there is no penalty for "almost" 
violating the Act, and the diversity of ways and frequency with 
which one "almost" violates the Act do not constitute a violation. 
"In order for a violation of § 312(a) to be committed, a specified 
manner of dealing must be found to be unfair or deceptive." 


In the subject case the Complainant by its own admission 
has admitted that the acts of the Respondent herein were not 
per se unfair and that, in essence, what he was being charged 
with was the possibility of unfairness. 
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The reno den atk —_ in this r respect is completely without 
merit. The Packers and Stockyards Act is desi igned to “prevent 
potential i njury by st oppin g unlawful practices in their incipiency. Proof 


of a particular injury is not required." Bowman v. United States 
Department of Agriculture, 363 F.2d 81, 85 (C.A. 5), quoting from 
Daniels v. United States, 242 F.2d 39, 41-42 (C.A. 7), certiorari denied, 
354 U.S. 939. Both cases involve the Packers and Stockyards Act. 
See, also, Federal Trade Commission v. Raladam Co., 316 U.S. 149, 
152; Fashion Guild v. Federal Trade Commission, 312 U.S. 457, 466. 


This interpretation of the Act extends to any practice, and it has been 
consistently Departmental policy under section 312(a) of the Act (7 U.S.C. § 
213(a)) that it is not necessary to prove particular injury, because it is the 
Department’s duty to stop unlawful practices in their incipiency, prior to actual 
injury. As more recently stated in Jn re Com State Meat Co., Inc., 45 Agric. 
Dec. 995, 1023 (1986) (emphasis added): 


The Department has consistently taken the position that in order 
to prove that any practice is “unfair" under §§ 202(a) (7 U.S.C. § 
192(a)) or 312(a) (7 U.S.C. § 213(a)) of the Act, it is not necessary to 
prove predatory intent, competitive injury, or likelihood of injury; and 
that it is the Department’s duty. to stop unlawful practices in their 
incipiency prior to actual injury. 


15 
£ g., In re ITT Continental Baking Co., 44 Agric. Dec. [748, 781 (1985), final order, 


ic. Dec. 1971 Goo. (consent cease and desist order and $10,000 civil a 
i “alti, yond Co., 39 Agric. Dec. 119, 149-50 (1978); In re Hines, ae Dec. 
113, 123-24 ie re Central Coast Meats, Inc., 33 Agric. Dec. 117, 161-76 (1974), 
rev'd, 541 Hy (9th Cir. 1976) (2-1 a on); ‘and see Swift & Co. v. United States, 
393 F.2d 247, 253 (7th Cir. 1968); Bowman v. SDA, 363 ra 81, 85 (Sth Cir. 1966); 
Wilson & Co. v. Benson, 286 F.2d 891, 895 (7th Cir. 1961); Hi tt v. United States, 2 6 
F.2d 308, 312 (10th Cir. 1960); Daniels v. United States, 242 F.2d 39, 41-42 - Gir), 
cert. denied, 354 U.S. 939 (19. 7); cf. FTC v. Texaco, Inc., 393 U.S. 223, 225-26 (1968 
FTC v. Motion Picture Adv. Co., 344 US. 392, 394-95 (1953); and Corn Prods. Refining 
Co. v. FTC, 324 U.S. 726, 738 (1945) (the last three cases involve incipiency doctrine 
under FTC Act). 


Because paragraph IV includes “unfair” practices under section 312(a) of 
the Act (7 U.S.C. § 213(a)), then, the complainant is not required to show 
which victim (producer, packer, or perhaps a competitor) was injured by 
respondent’s unfair practice. Complainant need only prove that respondent 
charged Fineberg "on the basis of weights which were an arbitrary number of 
pounds greater than respondent’s purchase weights, contrary to the agreement 
between respondent and Fineberg Packing Company, Inc." (Complaint, q IV). 

Nothing more need be said with respect to paragraph IV of the complaint. 
Nevertheless, in view of respondent’s extensive, strident argument that he did 
not know that short-weighing of producers was possible, or even probable, 
under complainant’s theory as to paragraph IV, I am constrained to point out 
that complainant advised respondent of that fact more than 6 months prior to 
the hearing. Complainant’s counsel’s letter to respondent’s attorney, dated 
February 27, 1985, specifically addressed the complainant’s ey! of 
paragraph IV, that respondent “probably short- weighed producers. . . ." This 
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letter so specifically and accurately spells out complainant’s false weighing 
inference, fully supported by complainant’s match-up evidence, that I quote 
the appropriate portion below (emphasis added):’ 


Dear Mr. Wellford: 


Subject: Jn re Floyd Stanley White, Respondent 
P. & S. Docket No. 6472 


I hope the following summary response to your filed answer and letter 
of January 14, 1985, will give you a clearer picture of complainant’s 
position in this case. 


Regarding paragraph IV of the complaint, you contend "that the hogs 
which S&W Livestock Company sold to Fineburg Packing Company 
were not the same hogs which Covington Sales Company purchased 
from the individuals listed in the schedule to the complaint." First, Mr. 
White’s records do not contain scale tickets or worksheets to support 
a contention that the lots sold to Fineburg were sorted and reweighed 
out of the variety of lots purchased from producers. Second, if sorting 
and reweighing did not occur (and it did not), then the only other 
legitimate method Mr. White could have used to create the 
demonstrated differences between lots purchased from producers and 
lots sold to Fineburg would have required combining lots as purchased 
without reweighing. Again, Mr. White’s records will not support such 
a theory except in those cases where lots were in fact combined as 
alleged in the complaint. 


Let me give you just two of the clearest examples: On January 10, Mr. 
White purchased only one lot of hogs: 4 head at $50.00/CWT, total 
weight 875 pounds. Mr. White sold these 4 top hogs to Fineburg on 
the same day at a weight of 950 pounds, 75 pounds higher than his 
purchase weight. They could not have come from January 9 purchases 
either, since the only 4 head purchase on January 9 was under the 
designation "M&M 20" (McNeilly-Marshall) for 870 pounds at 
$25.00/CWT -- vastly different quality animals at a lower weight. 


On March 19, Mr. White purchased 26 hogs at a weight of 6,020 
pounds under the designation "F-2" (Fineburg). No other hogs were 


7 [have taken official notice of this letter under the rules of practice (7 C.F.R. § 1.141(g)(S) 
and (6) and 7 C.F.R. § 1.145(i)). Pursuant to my Order of October 7, 1987, a certified copy 
of the letter was provided for the record by complainant on October 14, 1987. Respondent was 
given proper notice and an opportunity to show error. 
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purchased that day or the previous day. The same day, March 19, 
Fineburg purchased the same 26 hogs at a weight of 6,420 pounds, an 
increase of exactly 400 pounds. 


As you can see from the complaint, the majority of the weight 
differences from purchase to sale were in even hundred pound 
increments, much too neat to have been the result of random sorting 
or combining different purchase lots. Similarly, the number sold adds 
perfectly to the numbers purchased in these transactions, a fact which 
belies the argument that the animals purchased were not the same as 
those sold to Fineburg. 


Since Fineburg occasionally checked yields on hogs coming from Mr. 
— and — them satisfactory, Mr. White probably short-weighted 
cer: harged Fineburg for more than his purchase weigh 
but less “emg the actual weights at the time of purchase. This pattern 
would produce good yields for Fineburg and more than compensate for 
any excessive shrink the livestock might suffer as a result of an 
excessive fill condition at the time of purchase. The events of March 
27, 1984 support this theory which I suggest only to explain known 
facts; it is not a necessary element of complainant’s proof. 


Complainant’s letter delivered to respondent about as precise a description 
of what paragraph IV entails as could be devised. Respondent’s 16-page brief 
filed October 23, 1987, objecting to the taking of official notice of such letter 
is misdirected. The letter is not noticed for proof of any evidentiary fact, or 
to rely on any settlement discussions. It is noticed only to show that 
complainant’s attorney expressly advised respondent’s attorney of the precise 
theory of complainant’s case, more than 6 months before the hearing began. 
That theory would have been readily apparent from the face of the complaint 
to any attorney knowledgeable in the field of Packers and Stockyards Act 
cases. In any event, even without the letter, paragraph IV fulfilled the 
requirements that respondent receive adequate notice of the issues in 
controversy and not be misled. 


3. Substantial Evidence on the Record as a Whole, Including 
Documentary Evidence, and the ALJ’s Determination of Credibility of 
Witnesses, Supports the ALJ’s Finding that Complainant’s Match-Ups 
in Paragraph IV Are Valid. 


Substantial evidence on the record as a whole, including documentary 
evidence, and the ALJ’s determination of the credibility of witnesses, supports 
the ALJ’s finding that complainant’s match-ups in paragraph IV are valid, i.e., 
that the hogs charged to Fineberg were the same hogs purchased from the 
producers. In fact, the ALJ’s explication of the facts, and his subsequent 
detailed findings, are precise and exhaustive--nothing new need be added here. 

It is important to note that the ALJ’s decision on the merits of paragraph 
IV (and, indeed, paragraphs II and III, as well) is squarely based upon 
documentary evidence and the ALJ’s determination of the credibility of the 
witnesses. Having reversed and corrected only that small part of the Initial 
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Decision where the ALJ felt technically constrained to dismiss paragraph IV, 
I adopt the remainder of the analysis concerning paragraph IV. In so doing, 
I hasten to add that where, as here, an agency adopts the ALJ’s findings of 
fact based on his credibility determinations, the findings become almost 
unassailable. That is, the reviewing court should not upset the findings herein 
unless it finds them hopelessly incredible or flatly contradictory to either a so- 
called "law of nature" or to undisputed documentary testimony. The reasons 
underlying these principles were recently restated in In re Collins, 46 Agric. 
Dec. _, slip op. at 15-16 (Mar. 4, 1987): 

It is the consistent practice of the Judicial Officer to give great 
weight to the findings of fact by ALJ’s since they have the opportunity 
to see and hear the witnesses testify. 5/ When an agency adopts 
findings of fact by an ALJ based on credibility determinations, the task 
of the reviewing court is easier than when the agency overrules such 
findings, ic, an ALJ’s findings of fact based on credibility 
determinations, adopted by the agency, are almost unassailable. 
Blackfoot Livestock Comm’n Co. v. USDA, [810 F.2d 916 (9th Cir. 
1987)]. As stated in Davis, 3 Administrative Law Treatise § 17.16, at 
336 (2d ed. 1980): 


+ E.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thornton, 


Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 (1979) 
(affirming Judge Baker’s dismissal of complaint where she accepted the testimony of 
respondent’s wife, ndent’s employee, and respondent’s "real good friend" over that 
of three disinterested USDA veterinarians); In re Unionville Sales Co., 38 Agric. Dec. | 
1207, 1208-09 (1979) (remand order); In re National Beef Packing Co., 36 Agric. Dec. 
1722, 1736 (1977), aff'd, 60S F.2d 1167 (10th Cir. 1979). 


When the agency adopts the ALJ’s findings, the task of the 
reviewing court is normally easier; a common note that is struck 
is that an ALJ’s findings adopted by the agency may not be 
upset unless it is "hopelessly incredible or flatly contradicts 
either a so-called “law of nature’ or undisputed documentary 
testimony." NLRB v. Dinion Coil Co., 201 F.2d 484, 490 (2d 
Cir. 1952); International Union v. NLRB, 459 F.2d 1329, 1351 
(D.C. Cir. 1972) (Tamm, Jr., concurring and dissenting); NLRB 
v. Stark, 525 F.2d 422, 425-26 (2d Cir. 1975), cert. denied 424 
U.S. 967 (1976); NLRB v. Columbia University, 541 F.2d 922, 
928 (2d Cir. 1976). 


These findings, as pointed out at the second sentence of these Additional 
Conclusions by the Judicial Officer, above, need only be supported by a 
preponderance of the evidence. And, it is against this standard that 
respondent’s arguments are weighed. 

The respondent argues in his Response to Complainant’s Cross-Appeal 
(July 21, 1986) that complainant’s "match-ups’ were not valid," and 
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incorporates by reference "the arguments made in its appeal, pages 18 through 
25, and in its proposed findings, pages 23 through 34" (Respondent’s Response 
to Complainant’s Cross-Appeal at 11). 

Respondent’s central argument against this finding is that the P&S "match- 
ups” of animals bought by respondent from paragraph IV producers and 
subsequently delivered to Fineberg are not the same animals. Respondent 
argues that the assumptions upon which the P&S "match-ups" were made are 
erroneous; that the main erroneous assumption is that P&S Inspector 
Thompson had records of ail the hogs available for sale; that Thompson 
actually had incomplete records; that in every instance where Thompson made 
a "match-up," respondent had hogs on hand for delivery to Fineberg other 
than those purchased from the paragraph IV producers; and that the 
Administrative Procedure Act (5 U.S.C.A. § 556(d)) puts the burden of proof 
on complainant (which complainant has not met), and "a sanction may not be 
imposed ’except upon consideration of the whole record or those parts thereof 
cited by a party and supported by and in accordance with the reliable 
probative, and substantial evidence.” | (Respondent’s Response to 
Complainant’s Cross- Appeal at 11.) 

A close reading of Respondent’s Proposed Findings of Fact, Conclusions 
of Law, Order, and Brief (November 21, 1985), at pages 23 through 34, which 
are incorporated by respondent’s reference, reveals the very same arguments 
as listed immediately above, albeit in much greater detail, with appendices 
containing respondent’s competing "match-ups." (I note in passing that 
respondent’s argument (on page 24)--that complainant’s conclusory 
designations of “top butcher hogs" are erroneous assumptions--is itself 
erroneous, because the "top hog" designation is a simple function of price and 
weight.) _ Likewise, a close reading of respondent’s Appeal Brief, pages 18 
through 25 (May 30, 1986), also reveals the same arguments in even greater 
detail. There is no reason to list them again now. (I note in passing that 
respondent complains of unfair treatment by the ALJ, in that respondent 
supposedly was not allowed to elicit trial testimony of hypothetical 
explanations of the "match-ups," while complainant supposedly was given a 
free hand to develop its "match-ups" (Appeal Brief at 23-24). After reviewing 
the portions of the transcript where respondent cited the alleged ALJ 
misbehavior (Tr. 589-603), I find this accusation baseless and misleading, 
because the ALJ was fair and even-handed in the exchange there.)® 

However, it would be useful to quote the ALJ’s synopsis of respondent’s 
arguments up to the point of the ALJ’s Initial Decision because the arguments 
are the same as on appeal (Initial Decision at 42-43): 


Respondent’s rebuttal to these "match-ups" has been evidence that 
hogs once purchased cannot be traced by head count alone since they 
are sorted in accordance with the specifications of the ultimate buyer, 
here Fineberg; that in this sorting hogs on hand, or purchased from 
other sources, were available to change the weights; and, since at the 


8 Respondent’s attorney conceded shortly before the close of the hearing that he would be 
able to develop his remaining views in his brief, "since the matter is in the record and the 
method by which the company dealt, the sorting practices, and the practices of other animals 
are now in the record, and I think from the record we can do tnis" (Tr. 602-03). 
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time the "match-ups" were made the investigators did not have in their 
possession all documents which evidenced purchases from other 
sources, the "match-ups" were invalid. 


Moreover, it is appropriate to quote the ALJ’s analysis of these arguments, 
because the points made totally refute respondent’s arguments. As stated in 
the Initial Decision at 43-44: 


However, it has been shown that although some documents 
reflecting S&W purchases from other sources were obtained after the 
"match-ups" were made, they did not change or influence the "match- 
ups" already made. These match-ups pertained only to hogs purchased 
by Fineberg, and were made not on head count alone but also on the 
basis of the date purchased and sold, the type and weight requirements 
of Fineberg, the number of hogs purchased and sold to Fineberg on 
those dates, the weights taken from Covington scale tickets, the price 
per hundredweight as quoted by the St. Louis hog market, and the fact 
that no other hogs of the type and weight required by Fineberg were 
found to be available at Covington/S&W on the respective dates. 
Indeed, testimony and complainant’s studies and analysis of documents 
of record consider all of the above factors and are found to be 
thorough and a valid assessment of the documents of record. They 
show that although purchases were made by S&W from other sources, 
such purchases did not meet the requirements of Fineberg (see Comp. 
Brief, App. A). 


In further rebuttal to the match-ups, it is pointed out by respondent 
that he purchased and "topped out" hogs some of which could have 
been available to meet the requirements of Fineberg. I find this self- 
serving and unacceptable. First, although such hogs may reach the 
weight requirement of Fineberg, there is no indication that any were 
available or that such hogs were raised as "parlor" hogs. Second, there 
is no indication in the record of such a transaction by Covington/S&W. 
In order to further rebut the "match-ups" respondent’s bookkeeper 
listed certain purchases from outside sources which she believed were 
not included for consideration in the match-ups. However, she later 
acknowledged that they had been. She also pointed to purchases from 
other sources which could have been included in the sales to Fineberg 
and hence would influence the “match-up.". However, these were 
purchases of overweight sows, boars, and "junk" hogs which the record 
shows were unacceptable to Fineberg. When this was pointed out to 
Mrs. Burton, her reply was that respondent would frequently put the 
better butcher boars in with the better hogs "... and kind of get by at 
Fineberg." [(Tr. 595)] This is in total contradiction to the testimony 
of the Fineberg plant manager who testified that this type of animal is 
not slaughtered by Fineberg because of the problems they caused at the 
processing plant. [He also testified that some junk hogs got through 
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“every once in a while" (Tr. 187). However, this de minimis discrepancy 
does not affect the match-ups.] Thus, I place little weight in this 
rebuttal testimony, and find that the analytical basis for the match-ups, 
and the match-ups themselves, to be valid to show that on the cited 
occasions the same hogs which were purchased by Covington from the 
indicated producers were sold by S&W to Fineberg at a weight higher 
than the weight at which they were purchased from these producers. 


Based upon substantial evidence on the record as a whole, the ALJ’s 
exhaustive and germane analysis of the documentary evidence, and the ALJ’s 
determination of the credibility of the witnesses, I adopt the ALJ’s finding that 
complainant’s match-ups are valid in the transactions listed in paragraph IV 
of the complaint. 

The issues in this case as to paragraph IV are, in some respects, similar 
to the issues involved in In re Saylor, 41 Agric. Dec. 2187 (1982), remanded, 
723 F.2d 581 (7th Cir. 1983), final decision, 44 Agric. Dec. 2238 (1985). In 
Saylor, as here, Saylor argued that the difference between his purchase weights 
and the weights charged to the buyers resulted from substituting heavier 
animals for lighter animals. In Saylor, as here, I adopted the ALJ’s decision 
with respect to the match-up evidence, without additional elaboration. In 
Saylor, the court remanded the proceeding, holding that "USDA failed to 
explain adequately the reasons for finding [Saylor] in violation of the Act" 
(Saylor v. USDA, 723 F.2d 581, 584 (1983)). The court stated that, in "at least 
eleven of the fourteen transactions under review, the USDA concluded that 
the cattle were shipped directly from the point of purchase to the customer," 
without "a stop at Saylor’s yard" (723 F.2d at 583). The court deemed the 
Department’s explanation for believing there was no stop at Saylor’s yard 
unsatisfactory (723 F.2d at 583). The court also stated, "Neither does the 
USDA explain why it rejected Saylor’s sorting explanation with respect to the 
three loads which indisputably stopped at Saylor’s yard" (723 F.2d at 583). 

In the present case, however, the ALJ did explain (adequately, I believe) 
why he rejected respondent’s sorting explanation. The ALJ’s decision in the 
present case gives detailed, convincing reasons why he accepted complainant’s 
match-up evidence rather than respondent’s sorting evidence. The ALJ 
specifically refers with approval to Appendix A of complainant’s brief filed 
October 21, 1985, in support of his conclusions, and, therefore, that 30- page 
appendix, together with the supporting argument, should be regarded as part 
of the ALJ’s initial decision, which I have adopted. 

However, even though I regard as adequate the ALJ’s explanation as to 
why he accepted complainant’s match-up evidence, rather than respondent’s 
contrary evidence, much more could be written, perhaps several hundred 
pages more. If this case were remanded, rather than write several hundred 
pages of additional explanation, I would have the hearing reopened to permit 
further explanation and evidence based on the record already made.” 


° The Judicial Officer can reopen a hearing, where the public interest is involved, even if the 


Department’s attorney erroneously failed to introduce the evidence sought to be elicited. 
(continued...) 
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For example, I would allow testimony as to the factual basis for Appendix 
B, attached to complainant’s brief filed October 21, 1985, and expert testimony 
by a statistical expert with respect to complainant’s conclusion in Appendix B 
(based on the binomial formula) that, under the laws of statistical probability, 
there is only one chance in 120 trillion that the great number of weight 
differences ending in 100-pound increments revealed by this record could have 
occurred by chance. Complainant undoubtedly used the binomial formula 
because of my suggestion in Saylor, as follows (Saylor, supra, slip op. at 81, n. 
33; 44 Agric. Dec. at 2316, n. 33): 


The statistical probability of these seven increases of exactly 2% or 
exactly 3% occurring in 300 transactions could be computed (based on 
the assumptions set forth above) by using the normal curve 
approximation to the binomial probability distribution formula (see 
Freund, Modern Elementary Statistics 153-54, 184-85 (3d ed. 1967) (Lib. 
of Cong. Catalog Card No. 66-29560)). That would require a computer 
to solve, with numbers as large as we have here. But anyone who has 
any familiarity with the laws of statistical probability can see at a glance 
that the odds against these seven increases of exactly 2% or 3% 
occurring by chance in only 300 transactions, when the odds against 
each occurrence are so remote, would be enormous. (Complainant 
should, in future cases, have a statistician with computer capability 


compute such odds.) 


I would not be willing to place any reliance on complainant’s brief, in this 
respect, without the testimony of the statistical expert who computed the odds 
cited in Appendix B, together with the complainant’s witness who furnished 
the statistics put into the binomial formula. In fact, in Saylor, on remand, I 
consulted with an expert in the Department’s Statistical Reporting Service to 
determine whether he had the computer capability to run the binomial 
formula for me on the Department’s computer. Even though he was willing 
and able to obtain the result for me on the Department’s computer, I decided 
then, as now, that it is inappropriate to rely on such a determination without 
affording the respondent a chance to cross-examine the Department’s 
witnesses as to the validity of the determination. If the case is remanded, and 
I am satisfied with the binomial-formula evidence, I will rest the case on the 
statistical probability of a chance occurrence of the numerous 100-pound 
increments shown in this record between respondent’s purchase weights and 
customer weights. 

In Saylor, after 1 wrote a 529-page decision on remand explaining why the 
Department believed complainant’s match-up evidence, the respondent did not 
even bother to appeal again to the court. He paid his $10,000 civil penalty 


9  (...continued) 
Western Iowa Farms Co. v. Sioux City Stock Yards, 38 Agric. Dec. 209, 209-10 (1979) (remand 
order), final decision, 38 Agric. Dec. 1296, aff'd, 629 F.2d 502 (8th Cir. 1980). 
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and accepted an 8-month suspension. In view of the adverse court of appeals 
decision in Saylor, I am attaching a copy of the slip opinion on remand in 
Saylor as Appendix C to this decision. I do not expect any court to read the 
entire decision, but if the court reads only the index to the decision (17 
pages), the topical headings will demonstrate that the court’s criticism of the 
Department in Saylor was justified only because the ALJ and the Judicial 
Officer failed to adequately explain the Department’s case--not because of a 
lack of evidence. In fact, the evidence in Saylor proved the violations "beyond 
the shadow of a reasonable doubt" (Saylor, slip op. at 1; 44 Agric. Dec. at 
2255). 

The Saylor decision also answers questions raised by the court with respect 
to pencil shrink, weighing practices in the industry, scale ticket requirements, 
and the weighing and recordkeeping requirements under the Packers and 
Stockyards Act (Saylor, slip op. at 266-302; 44 Agric. Dec. at 2459-87). 

Finally, the administrative decision in Saylor states that "if I had authority 
to alter the order previously issued in this proceeding, I would change the 8- 
month suspension order to 5 years" (Saylor, slip op. at 493; 44 Agric. Dec. at 
2641). (I now believe that I misconstrued my authority on remand, and 
believe that I have authority to fashion a decision on remand that achieves the 
purposes of the Act, even if that means increasing the sanction previously 
imposed.) 


B. Paragraph II--Substantial Evidence on the Record as a Whole, 
Including Documentary Evidence, and the Determination of 
Credibility of Witnesses, Supports the ALJ’s Finding that 


Respondent False-Weighed 49 Hogs Belonging to Bill Kelley on 
March 27, 1984. 


Substantial evidence on the record as a whole, including documentary 
evidence, and the determination of the credibility of witnesses, supports the 
ALJ’s finding that respondent false-weighed 49 hogs belonging to Bill Kelley 
on March 27, 1984. 

The bottom line is that respondent was caught red-handed. With P&S 
investigators waiting immediately outside, Mr. Kelley delivered 49 of his hogs 
to respondent for weighing for sale, in the same manner as was their long- 
standing, customary and normal course of business. Respondent then 
produced and delivered to Mr. Kelley scale tickets purporting to show that the 
49 hogs weighed 10,935 pounds, but the subsequent P&S check-weighing, 
about 30 minutes later, showed 11,370 pounds. Within the time frame of 
respondent’s first weighing and the P&S check-weighing, respondent created 
a third weight of 11,310 pounds, upon which respondent ultimately paid Mr. 
Kelley for the 49 hogs. The record is unclear as to when the scale tickets 
showing 11,310 pounds were imprinted--Mrs. Burton, respondent’s 
bookkeeper, found them on her calculator within an hour of the first weighing 
(Tr. 578). These facts form the basis of the ALJ’s finding that respondent 
committed the violation charged in paragraph II, which reads in total: 


On March 27, 1984, respondent purchased 49 hogs on a weight 
basis from Bill Kelley, and weighed the 49 hogs at less than their true 
and correct weight, to wit: respondent weighed the 49 hogs and issued 
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scale tickets to Bill Kelley purporting to show the 49 hogs weighed 
10,935 pounds, whereas in truth and in fact, the 49 hogs weighed at 
least 11,370 pounds at the time of weighing. 


The ALJ’s finding of a violation is squarely based upon documentary 
evidence and his credibility determinations of the witnesses. As pointed out 
above in § I(A)(3), when the agency adopts the findings of fact by an ALJ, 
based on his credibility determinations, the findings become almost 
unassailable. Moreover, as has been repeatedly stated herein, the proof 
required in these cases is a mere preponderance of the evidence. Respondent’s 
appeal has the tone of requiring a much higher standard of proof, along the 
lines of "beyond a reasonable doubt," or perhaps, "clear and convincing." 
Neither of those standards of proof is appropriate, nor does complainant have 
a burden of proving its case beyond a preponderance of the evidence--simple 
preponderance is the standard. It is against this standard that respondent’s 
arguments on appeal are weighed. 

Concerning paragraph II, Respondent’s Appeal (May 30, 1986), at pages 
2 through 14, and Respondent’s Response to Complainant’s Cross-Appeal 
(July 21, 1986), at pages 13 through 20, reargue in great detail the same issues 
from the hearing. Respondent admits that part of paragraph II of the 
complaint, which avers that "[o]n March 27, 1984, respondent purchased 49 
hogs on a weight basis from Bill Kelley . . .." but disputes the remaining 
elements of paragraph II as decided in the Initial Decision. Respondent’s 
version of the facts concerning paragraph II is distilled at page 4 of 
respondent’s appeal where respondent states: 


The respondent asserts that the 49 hogs delivered by Kelley on the 
morning of March 27 actually weighed 11,310 pounds at the time that 
he weighed them, and not 11,370 pounds as alleged in the complaint, 
that he weighed the hogs only once about 7:35 a.m., which was shortly 
after the time Kelley delivered the hogs to the sales barn, that he issued 
only one set of scale tickets to Kelley (CX 5-1) which were the copies 
attached to the check mailed to Kelley in payment for the hogs, that he 
purchased the 49 hogs from Kelley on their true and correct weight of 
11,310, and that Kelley accepted his check in payment for the 49 hogs 
calculated on a weight of 11,310 (CX 5-2; Tr. 126). 


Thus, respondent denies issuing scale tickets to Bill Kelley for 10,935 
pounds; and, conversely, accuses Bill Kelley of stealing blank scale tickets, 
creating the scale tickets from which Kelley’s pink copies were derived, and 
forging the writing thereon. Respondent’s arguments herein attack the ALJ’s 
determination of credibility of witnesses, and the ALJ’s view of the 
documentary evidence (scale tickets) as being clearly erroneous. 

However, quite close examination of respondent’s arguments does not 
reveal a basis for reversal of the ALJ’s decision on paragraph II. To be sure, 
respondent points out in vivid detail contradictory testimony, including 
contradictory testimony on documentary evidence (pink copies of scale 
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tickets), which could form the basis for a different outcome, if the ALJ was 
so inclined. But, as vigorously as respondent presses these “contradictions” in 
the testimony, they are not dispositive, and would not necessarily change the 
outcome even if the ALJ saw the contradictions the same way as respondent. 

For example, on page 6 of respondent’s appeal, respondent cites numerous 
places in the transcript where contradictory evidence appears as to when 
respondent would give scale tickets to customers (as a matter of practice, 
custom and routine): at sale, with the payment check, or by mail. 
Respondent appears correct that there are contradictions in witnesses’ 
testimony as to what respondent’s custom really was, but, this is precisely what 
an ALJ is supposed to weigh and decide. The hearing officer is closest to the 
case, and weighs the demeanor and truthfulness of the witnesses. The 
respondent may not like the ALJ’s determinations, but, as already stated 
herein, such credibility determinations are accorded great weight by the 
Judicial Officer. In the final analysis, the ALJ was not out of line in 
determining that Bill Kelley was given pink copies of scale tickets on March 
27, 1985, regardless of respondent’s customary practice. Contradictory 
evidence neither proves nor disproves this point, but is merely helpful to the 
ALJ in his determinations of witnesses’ credibility and weight of the evidence. 

The same goes for the dozen examples of supposedly erroneous findings 
by the ALJ listed in respondent’s brief, at Appendix B. For the most part, 
these examples point out where one or another witness has testified differently 
on a particular point than what the ALJ found. However, even if the ALJ 
found as respondent argues, on any of the 12 examples, the outcome of this 
case would not necessarily be different because not one of the 12 points is 
dispositive of an issue--but represents, as respondent says of each example, 
"[c]ontradictory evidence in the record. . . ." 

Take example 2, for instance, where respondent cites several places in the 
transcript for "contradictory evidence" concerning the issue of Bill Kelley’s 
alleged forgery of the scale tickets, which scale tickets are the basis of the 
paragraph II violation. Respondent’s "contradictory evidence," if substituted, 
would show opportunity and perhaps enough time, supposedly, for Bill Kelley 
to have forged the damning scale tickets. However, this is not direct evidence 
that Bill Kelley actually forged these documents. The ALJ could have 
properly found that Bill Kelley had the time and opportunity, as respondent 
asserts in this example, yet still have properly found that no forgery occurred. 

Moreover, I can perhaps even agree with respondent that Bill Kelley had 
the asserted amount of time (from when the P&S investigators entered 
Covington Sales Company, until they (P&S) arrived at Kelley's house), to 
doctor the scale tickets. Nevertheless, I agree with the ALJ’s findings as to 
this matter. 

Thus, I conclude that these 12 examples are contradictory evidence on 
non- dispositive issues, which would not necessarily change the outcome, even 
if substituted in the ALJ’s decision. In any event, the ALJ’s judgments on 
these points are not in error. And, consequently, it is not necessary to reach 
the issue of whether the outcome would be different. 
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All of respondent’s paragraph II arguments have been considered 
thoroughly, and are hereby rejected. I find the ALJ’s decision on paragraph 
II correct, and it is adopted in its entirety.” 


Eviden n the R 
Including Documen Eviden he Determination of Credibili 
of Witnesses, Supports the ALJ’s Finding that, in Addition to Creating 
h Ti for 1 P. ited in P 
r Tickets for th 4 
P. Than the A Wei 
Determin P&S Investigator he Tim 


In addition to the violation in paragraph II, where respondent created 
scale tickets purporting to show Bill Kelley's 49 hogs weighing 10,935 pounds, 
respondent also created another set of scale tickets purporting to show the 
same animals weighing 11,310 pounds. This violation was detected by P&S 
investigators at approximately the same time they detected the first violation, 
that is, during the planned check-weighing of Bill Kelley's animals. Substantial 
evidence on the record as a whole, including documentary evidence, and the 
credibility determinations of witnesses, supports the ALJ’s finding that 
respondent committed the violation in paragraph III, which reads in total: 


On March 27, 1984, in connection with the transaction referred to 
in paragraph II herein, in addition to issuing scale tickets to Bill Kelley 
purporting to show the 49 hogs weighed 10,935 pounds, respondent 
also created scale tickets purporting to show the 49 hogs weighed 
11,310 pounds at the time of weighing, an amount at least 60 pounds 
less than the true and correct weight of the hogs at the time of 


weighing. 


At the outset, it should be noted that paragraph III, unlike paragraph II, 
is not a charge of false weighing at all. Paragraph II, the false weighing 


10 i aa : ‘ ‘ 

Respondent’s false weighing involved in paragraph II involves three separate instances of 
false wohhies. But even fines were re ded as one violation, a single Molation may be an 
unfair and deceptive "practice," in violation of section 312(a) of the Act, because the "word 
*practice’ is in a general sense, that is, as applied to the regulated industry and does not 
require that the respondent in an individual case indulge in the activity long enough and often 
enough to amount to a course of conduct on his part." Rielly v. Steele-Siman & Co., 11 Agric. 
Dec. 584, 589 (1952). Accord Swift & Co. v. United States, 317 F.2d 53, 55-56 (7th Cir. 1963); 
Rowse v. Platte Valley Livestock, Inc., 597 F. Supp. 1055, 1056-61 (D. Neb. eae ee 
Order Buyers, Inc. v. Platte Valley Livestock, Inc., 210 Neb. 382, 315 N.W.2d 229, 35 ee 9 
tare v. Ryken, Civ. 74-4018 (S.D.S.D. Sept. 30, one oe inh ic. Dec. 171 
1715-18 (1975); In re Mid- States Livestock, Inc., 37 Agric. . 547, 563-64 (1977), aff'd sub 
nom Van Wyk v. —~— 570 F.2d 701 (8th Cir. 1978); Northwest Cattle Co. v. Iowa City Sales 
Co., 14 —_ Dec. 276, 279-80 a Hughes v. Perry, 1 ic. Dec. 235, 236-40 (1942). Cf. 
Ex parte —_ 43 Cal. 478, 4 (1872); State v. , 248 S.W.2d 860, 863 (Mo. 1952); 
State v. Keet, Mo. 206, 190 S.W. 573, 574-76 (1916); and Annot., License--Single Transaction, 
93 A.L.R.2d 90, 99-100 (1964) (all involving other statutory and constitutional language in which 
a single act was held to constitute a practice). 
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charge, states that respondent “weighed the 49 hogs at less than their true and 
correct weight, to wit: respondent weighed the 49 hogs and issued scale 
tickets to Bill Kelley purporting to show the 49 hogs weighed 10,935 pounds" 
(Complaint, ¢ II), while paragraph III, discussed here, alleges that "respondent 
also created scale tickets purporting to show the 49 hogs weighed 11,310 
pounds. .. .” 

After respondent weighed Mr. Kelley’s 49 hogs, and issued scale tickets to 
him showing that they weighed 10,935 pounds (q¢ II), the inference is 
inescapable that the second set of scale tickets (q III), approximating the true 
weight of the hogs, was not created with the hogs on the scale, but was merely 
generated by respondent to deceive the P&S investigator, who arrived 
immediately after Mr. Kelley left, and to support the weight to be charged to 
Fineberg. 

In this respect, there is a significant conflict between the testimony of the 
P&S investigator, Mr. Thompson, and respondent. Mr. Thompson testified 
that when he arrived at respondent's office, the following conversation ensued 
(Tr. 270-71): 


I asked him how the sales was, did he have big runs, did he buy hogs 
direct, and he said yes. “Did you buy any today direct?" And Mr. 
White said yes again, I think he did. And I said, "Well, we would like 
to check-weigh those," and he said okay. 


So we went out of the office through the sale ring out into the alley. 


Mr. White, on the other hand, denied that Mr. Thompson asked to check- 
weigh the hogs while he was in the office, and stated that, after some casual 
conversation in the office, they walked outside, at which time Mr. White was 
interrupted by an employee, and left the investigators (Tr. 411- 12). Mr. 
White testified that it was not until he came back to the investigators "that Mr. 
Thompson indicated that he desired to weigh the hogs" (Tr. 412). 

The ALJ resolved this discrepancy by believing Mr. Thompson’s testimony 
(Finding 10, Initial Decision at 49), as do I. This gave respondent ample 
opportunity to genérate the second set of scale tickets, approximating the true 
weight of the hogs. 

It is noteworthy that the three scale tickets given to Mr. Kelley (¢ II) for 
these 49 hogs were numbered 27474, 27475, and 27476 (CX 4). Two of the 
scale tickets involved in the paragraph III violation follow immediately after 
in sequence, viz., No. 27477 and 27478 (CX 5, p. 1). The weights printed on 
these two scale tickets are 5,000 pounds and 3,100 pounds, respectively, i.e., 
both ending in "00," i.c., 100-pound increments. Since respondent’s scale 
weighs in 5-pound increments, there is only one chance in 20 that the weight 
of any particular group of animals will end in "00." Accordingly, under the 
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laws of statistical probability, there is only one chance in 400 that two 
consecutive weighings will each end in "00" (1/20 x 1/20 = 1/400).” 

To carry the statistical-probability analysis one step farther, since there is 
only one chance in 20 that a group of animals will end in "00" (100-pound 
increments), there is only one chance in 200 that the scale ticket will end in 
"000" (1,000-pound increments). The statistical probability of one scale ticket 
ending in "000" followed by the next scale ticket ending in "00" (independence 
assumed) is one chance in 4,000 (1/200 x 1/20 = 1/4,000). 

Hence the laws of statistical probability lend further support to the 
inference that the scale tickets created by respondent, referred to in paragraph 
III, were hastily generated by respondent to deceive the P&S investigator. 

To generate a second set of scale tickets, in these circumstances, is an 
unfair and deceptive practice in violation of section 312(a) of the Act (7 
US.C. § 213(a)). 

But, in any event, even if the paragraph III violations were (erroneously) 
to be regarded merely as involving false weighing of the 49 hogs, at about 60 
pounds less than their true and accurate weight, the evidence supports the 
ALJ’s findings that the true weight of the hogs was 11,370 pounds, 60 pounds 
more than the scale tickets created by respondent showing that they weighed 
11,310 pounds (Findings 15, 16, Initial Decision at 51). 

The ALJ’s finding of a violation is squarely based upon documentary 
evidence and the credibility determinations of the witnesses. As pointed out 
above in § I(A)(3), when the agency adopts the findings of fact by an ALJ, 
based on his credibility determinations, the findings become almost 
unassailable. Moreover, as has been repeatedly stated herein, the proof 
required in these cases is a mere preponderance of the evidence. 

As was the case in the proof in paragraph II, respondent was caught red- 
handed. Respondent does not dispute that the check-weighing showed a 60- 
pound gain. However, respondent attempts to explain the 60-pound gain by 
averring (among other things, below) that there was corn and water available 
to the animals during the 30- to 45-minute period between weighings by 
respondent and by P&S investigators (Respondent’s Appeal (May 30,1986), 
pp. 4-5, 11-13) and Respondent’s Response to Complainant’s Cross-Appeal 
(July 21, 1986), pp. 20-23). Respondent distills this argument in its appeal 
(Respondent’s Appeal at 4-5): 


It is not disputed by the respondent that when the P & S agents 
ran a check weight of Kelley’s 49 hogs on respondent’s scales about 45 
minutes after the initial weighing by the respondent, the agents derived 
a weight of 11,370 pounds which was 60 pounds higher then the weight 
of such hogs shown upon the scale tickets made by the respondent and 
upon which the sale of the hogs was concluded, but it is the contention 


11 


nature, see In re Saylor, 44 Agric. Dec. 2238, 2314-16, 2326-32, 2402 
on remand). 


For the statistical-probability formulas, and the use of ee Pee cet in cases of this 


, 2549-54 (1985) (decision 
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of the respondent that the hogs had access to both corn and water 
during the 45 minute interim between the two weighings (Tr 358-359, 
370, 413-417). 


Moreover, respondent argues that respondent has no history of false 
weighing (Respondent’s Appeal at 11); that P&S check-weighed the hogs in 
only two drafts, while three drafts were originally measured on respondent’s 
scale, which scale has a possible error of 2% pounds per draft or a possible 
12%-pound total error (Respondent’s Response to Complainant’s Cross-Appeal 
at 20); and that P&S witness Thompson’s testimony concerning the 4-to-1 
ratio of feed- to-weight gain is wrong, because that ratio applies to a 
permanent weight gain not applicable in this circumstance (id. at 22). 

These arguments are not persuasive, in view of the ALJ’s reasoned 
decision based upon credibility determinations and documentary evidence. A 
history of false weighing is not a required element of proof in these types of 
cases. The "break" of 2% pounds in respondent’s scale does not explain the 60- 
pound weight gain. I tend to agree with respondent that P&S Investigator 
Thompson’s testimony about the 4-to-1 weight gain ratio is irrelevant here, 
because that ratio applies to permanent weight gain. However, the Initial 
Decision does not mention the 4-to-1 ratio, and, thus, how much weight the 
ALJ may have placed upon this 4-to-1 ratio testimony is not apparent. In any 
event, I conclude that the record as a whole on paragraph III contains more 
than enough evidence, without the 4-to-1 ratio testimony, to support the ALJ’s 
decision. 

Concerning the availability of food arid water as a possible explanation for 
the 60-pound gain, there is vast conflicting evidence in the record. 
Respondent’s version of the facts is proffered as a plausible explanation for 
the 60-pound gain, yet, it did not convince the ALJ as trier of the facts, and 
I can find no good reason to overturn the Initial Decision on paragraph III. 

This follows because, to the extent that respondent raises germane 
contradictory arguments, they would not dictate the outcome, even if chosen 
by the ALJ over the other arguments. For instance, respondent challenges 
(Respondent’s Appeal at 11) the ALJ’s conclusion that "[t]here is no indication 
that respondent at that time offered the explanation of corn being on the pen 
floors as being the reason for the gain in the weight of the 49 hogs" (Initial 
Decision at 41, emphasis added). Respondent cites the transcript where 
respondent’s counsel elicits testimony from P&S Investigator Thompson that 
respondent at the check-weighing on at least two occasions told Mr. 
Thompson that corn and water were available to the 49 hogs before the check- 
weighing, because the pen had been used the night before, and corn was left 
over. (Tr. 358-59, 370). 

Although respondent is technically accurate on that point and, thus, the 
ALJ’s statement on page 41 of the Initial Decision is not correct, this does not 
refute Mr. Thompson’s expert testimony that the hogs would not gain weight 
at all, because in Thompson’s experience, hogs in those situations just do not 
eat or drink, and do not gain weight for "a good while." Complainant’s 
counsel questioned Mr. Thompson on the point, as follows (Tr. 360-61) 
(emphasis added): 
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Q. Well, an athlete, human, can go out and lose four or five pounds 
in violent exercise and he can go back and drink water and gain 
immediately some of that weight loss back. 


A. Yes, sir. 
Q. And hogs are the same way, aren’t they? 


A. No, sir. 


Q. They are not. It takes four pounds of that to let them gain, 
even if they are replacing shrinkage? 


A. I am not saying it would — more than that. I am saying _ 
have a different temperament. If you change their environment they, 

in_all probability, are not going to eat at all or drink anything for a 
said while. 


Q. If it’s hot and sunny they are not going to go to water and they 
have been shipped? 


A. There’s a possibility they might go to water, but they would still 
not eat or drink very much when you change their environment. 


Q. Well, you expressed a doubt about sixty pounds. How many 
pounds, in your opinion, would they have gained with access to food 
and water in a half hour? 


A. In my experience, if you move hogs any distance and you get a 
weight on them, and you put them into a pen when they have access 


to food and water, in a half h h n wei 
Q. None at all? 


A. No, sir. Lhave never seen them gain weight. 
Q. Even if they are just replacing shrinkage? 


A. Yes, sir. 


I conclude that, although the Initial Decision states that respondent did 
not tell Mr. Thompson of the availability of corn and water to the 49 hogs 
during the check-weighing, the record is clear that respondent probably did 
tell Thompson. On the other hand, at almost the same point in the testimony, 
Mr. Thompson testified that hogs in such circumstances do not eat or drink, 
anyway. Thus, Thompson’s testimony is clear, even though the ALJ has 
missed a minor point of fact, that respondent told Thompson about the corn. 
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This minor fact, however, does not prove that the corn was actually there, or 
that, if there, it was sufficient in quantity, or, if sufficient in quantity, it was 
actually eaten. Nonetheless, the statement complained of by respondent has 
been deleted from the Initial Decision. The ALJ’s findings and conclusions 
concerning paragraph III are otherwise adopted, because the ALJ’s 
preliminary statement, discussion and analysis of the contradictory testimony, 
including documentary evidence and the credibility of witnesses, are detailed 
and well-reasoned. No added benefit would thus proceed from a detailed re- 
statement here of the ALJ’s Initial Decision which already comprises the first 
half of this Decision and Order, with my changes already noted. 

Thus, I conclude that a preponderance of the evidence on the record as 
a whole supports the ALJ’s findings and conclusions on paragraph III, and I 
adopt the Initial Decision in its entirety except for the minor deletion just 
explained. Any of respondent’s arguments not specifically mentioned have 
nonetheless been considered and are rejected, as well. 

In closing this § I on paragraphs II, III, and IV of the complaint, I trust 
that it will not be lost on the reviewing court that the different three weights 
derived on the morning of March 27, 1984, follow precisely the same pattern 
shown in the transactions comprising paragraph IV of the complaint. That is, 
two sets of weights were determined by respondent for the 49 hogs belonging 
to Mr. Kelley, within 30 minutes. Mr. Keliey was given scale tickets for 10,935 
pounds, and the P&S investigators found a true weight of 11,370 pounds. The 
third weight of 11,310 pounds, asserted by respondent to be a true weight, was 
most likely the weight to be charged Fineberg. Thus, the farmer would be 
short-weighed 435 pounds and the packer would get 60 pounds more than it 
was charged for, thereby eliminating the shrink to the packer. Respondent 
profits handsomely both from shorting the farmer, and from the excellent 
prices paid by a happy packer. (This type of circumstance is set forth in some 
detail in a quotation from the Parchman case in § Il, infra.) 


II. The Sanctions Herein Are Appropriate B They Ar tified 
the Facts, as Developed by the Evidence on the Record as a Whole, 
and, Because They Are Warranted by the Law, as Shown by the Cited 
Statutes, Regulations, Cases, and USDA Sanction Policy. 


The sanctions herein are appropriate because they are justified by the facts 
on the record as a whole and are warranted by the law, including the cited 
statutes, regulations, cases, and the USDA Sanction Policy. 

Reviewing courts have consistently, and for a long time, recognized broad 
discretion within the agencies to fashion appropriate sanctions. The Second 
Circuit recently ruled (Harry Klein Produce Corp. v. USDA, 831 F.2d 403, 406- 
07 (1987), affg In re Harry Klein Produce Corp., 4 Agric. Dec. (Feb. 6, 
1987)) that it would not upset a sanction on appeal unless it is found to be 
unwarranted in law or without justification in fact, as follows: 


As for the challenge to the sanction imposed, the determination of 
a sanction will not be upset on appeal unless it is found to be 
"unwarranted in law . . . or without justification in fact . . .."" Magic 
Valley Potato Shippers, Inc. v. Secretary, 702 F.2d 840, 842 (9th Cir. 
1983) (per curiam) (quoting Butz v. Glover Livestock Comm’n Co., 411 
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U.S. 182, 185-86 (1973); see also Chalfy v. Turoff, 804 F.2d 20, 22 (2d 
Cir. 1986) (per curiam) ("Administrative agencies have broad discretion 
to fashion appropriate sanctions .. . ."). 


In effectuating this Department’s broad discretion, a sanction policy has 
been enunciated to support severe sanctions for violations (of any of the 
regulatory programs) that are repeated or that are regarded by administrative 
officials and the Judicial Officer as serious. This USDA Sanction Policy 
serves as an effective deterrent not only to respondents, but also to other 
potential violators. The basis for the Department’s severe sanction policy is 
set forth at great length in numerous decisions. One of the most recent 
decisions where the sanction policy appears is In re Spencer Livestock Comm’n 
Co., 46 Agric. Dec. ___, slip op. at 213-42 (Mar. 19, 1987) (10-year 
suspension and $30,000 civil penalty for falsely increased weights and prices 
and related violations), appeal docketed, No. 87-7189 (9th Cir. Apr. 27, 1987), 
in which it is stated (Spencer at 207): 


It is the policy of this Department to impose severe sanctions for 
violations of any of the regulatory programs administered by the 
Department that are repeated or that are regarded by the 
administrative officials and the Judicial Officer as serious, in order to 
serve as an effective deterrent not only to the respondents, but also to 
other potential violators. The basis for the Department’s a 
sanction policy is set forth at great length in numerous decisions. . 


Severe sanctions issued pursuant to the Department's severe semen Den. 190 (988) 

sustained, e.g., in In re Blackfoot Livestock Comm’n Co., 45 (1986)], 

aff'd, 810 "F.2d 916 (9th Cir. 1987); In re Collier, 38 Agric. "Dee. 7, ‘mn (0) ms 
sia 624 F.2d 190 (9th Cir. Coma (un ublished); In re Gold Bell- eee eo) arr 


ic. Dec. 1336, 1362-63 ‘d, No. 3134 (D.N.J. May 25 

F.2d 770 (3d Cir. 1980); In re + be hr ety 37 Agric. Dec. 313, 330-32, 
52, a aa mem., 590 F.2d 340 (8th Cir. 1978); In re Mid- States Livestock, Inc., 37 Agric. 
Dec 547, 549-51 (1977), =: a2 nom. Van Wyk Nite oe 570 F.2d 701 (8th Cir. 
; In re Cordele Livestock C 36 Agric. Deel 1114, 1133-34 (1977), aff'd per curiam, 
575, 2d 879 (Sth Cir. 1978) (unpublished); In re Livestock Marketers, Inc., 35 Agric. 
ae Be 1561 (1976), aff'd per curiam, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 
968 (1978); In re Catanzaro, Sa ic. Dec. 26, 31-32 (1976), aff'd, No. 76-1613 (9th 
Gs "Mar. 9,1 rinted in 36 A; ec. 467 1977); In re Maine Potato Growers, Inc., 
34 Agric. Dec. , 796, 801 (1975 4, 540 F.2d 518 (1st Cir. 1976); In re M. & H. 
Produce Co., 34 Agric. Dec. 700, og 762 (1975), affd, 549 F.2d 830 (D.C. ae 

Serene ‘) cert. ied 434 U. S. 920 (1977); In re Southwest Produce, Inc., 34 A; 
71, 178, aff'd per curiam, 524 F.2d 977 (Sth Cir. 1975); In re J. ‘Aceve & 
Sons, 34 Agric. Dec. 120, B33, 145-60, aff'd per curiam, 524 F.2d Sth Cir. 1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 884, 1913-14 (1974), aff'd, 524 F.2d 1255 © 
Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), aff'd per 
curiam, 10 F.2d 966 (4th Cir. 1075) (a unpublished); In re Miller, 33 Agric. Dec. 53, 64- 

80, affd per curiam, 498 F.2d 1088, 1089 (Sth Cir. 1974). 


Since the most recent explication of the Department’s sanction policy is 
included in Spencer as subsection XI(C) of that case, I will not dwell on the 
Sanction Policy here, but will include subsection XI(C) of Spencer as Appendix 
B herein. 





Also included in Spencer is an illuminating examination of recent cases, 
both litigated and non-litigated, which shows that the Department has 
increased substantially the sanction for Packers and Stockyards Act cases in 
recent years. The decision in Spencer states (id. at 208-11): 


Considering respondents’ repeated and flagrant violations of their 
fiduciary obligations in the light of their previous history of similar 
violations (subsection A, supra), the 10-year suspension period 
recommended by complainant and imposed by the ALJ is "reasonable." 


Although the 10-year suspension period imposed here is twice as 
long as the longest suspension period previously imposed in a litigated 
case, 10-year sanctions have been imposed in a number of recent 
consent or default cases. In re Ozark County Cattle Co., 45 Agric. Dec. 
[1972 (1986)] (consent order) (10-year suspension for failure to pay for 
livestock and check kiting); In re Palmer, 45 Agric.Dec. _ (June 23, 
1986) (default order) (10-year suspension to be reduced to 120 days if 
respondent makes full payment for $103,962.37 worth of livestock); In 
re Corporate Capital Co., 45 Agric. Dec. [187 (1986)] (consent order) 
(10-year prohibition from operating subject to Act because of failure 
to pay for livestock, misrepresenting buying commissions and collecting 
from sellers on the basis of false representations). Consent and default 
decisions are not regarded as precedents in determining the sanction 
in litigated cases, but these consent and default cases reflect the 
administrative determination that 10-year sanctions can, in appropriate 
circumstances, be reasonable. 


In addition, the sanctions imposed under the Packers and 
Stockyards Act in recent years have been much more severe than 
during earlier years, e.g, In re Welch, 45 Agric. Dec. (Sept. 25, 
1986) (decision as to Benson) ($10,000 civil penalty and 1-year 
prohibition from engaging in business subject to the Act); In re Garver, 
45 Agric. Dec. [1090 (1986)], appeal docketed, No. 86-4081 (6th Cir. 
Nov. 28, 1986) (2-year suspension); In re Holiday Food Services, Inc., 
45 Agric. Dec. [1034 (1986)] ($50,000 civil penalty), [remanded, 820 
F.2d 1103 (9th Cir. 1987)]; In re Corn State Meat Co., 45 Agric. Dec. 
[995 (1986)] ($50,000 civil penalty); In re Blackfoot Livestock 
Commission Co., 45 Agric. Dec. [590 (1986)] (6-month suspension), 
aff'd, 810 F.2d 916 (9th Cir. 1987); In re Farmers & Ranchers Livestock 
Auction, Inc., 45 Agric. Dec. [234 (1986)] (decision as to Millspaugh) 
(5-year suspension, but permitting respondent to be employed as an 
auctioneer after 1 year); In re Saylor, 44 Agric. Dec. [2238 (1985)] 
(decision on remand) (8-month suspension and $10,000 civil penalty); 
In re ITT Continental Baking Co., 44 Agric. Dec. [748 (1985)], final 
consent decision, 44 Agric. Dec. [1971 (1985)] ($10,000 civil penalty); 
In re Powell, 44 Agric. Dec. __ (Mar. 7, 1985) (5-year suspension for 
failure to pay for livestock), appeal denied, 44 Agric. Dec. [1220 (1985)] 
(appeal not timely filed); In re Mid-West Veal Distributors, 43 Agric. 
Dec. [1124 (1984)] ($77,000 civil penalty, with $27,000 suspended); In 
re Mayer, 43 Agric. Dec. [439 (1984)] (decision as to Doss) (2-year 
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suspension), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In 
re Peterman, 42 Agric. Dec. [1848 (1983)], aff'd, 770 F.2d 888 (10th Cir. 
1985) ($20,000 civil penalty). 


In In re Garver, supra, 45 Agric. Dec. [1090, 1101-04 (1986)], it is 
explained that 2-to-5-year suspension orders are now issued in the case 
of serious failures to pay for livestock where 30-to-60-day suspension 
orders would have been issued in comparable cases a few years ago. 


Respondents’ violations are somewhat similar, but even more 
flagrant, than the violations in In re Saylor, 44 Agric. Dec. [2238 (1985)]} 
(decision on remand), in which an 8-month suspension order and a 
$10,000 civil penalty were imposed for 14 violations in which respondent 
increased weights unlawfully. Here we have 17 violations cheating 
principals out of about $40,000, while in Saylor we had 14 violations 
cheating principals and purchasers out of about $10,000. Moreover, in 
Saylor only three of the violations involved a breach of fiduciary 
obligations, whereas here, all 17 violations involve a breach of fiduciary 
obligations. 


The charges in paragraphs V, VI, VII and VIII were properly stipulated 
by the parties (Tr. 9-12), were properly discussed by the ALJ (Initial Decision 
at 35-36), and were properly found by the ALJ (Findings 18-21), seriatim, 
respectively, to be that respondent committed serious scale ticket violations, 
custodial account violations, commission and yardage violations and general 
ledger violations. 

With respect to respondent’s false weighing involved in paragraph II of the 
complaint, short-weighing Mr. Kelley by 435 pounds on a single truckload of 
hogs is an enormous violation! In the typical false-weighing case, where the 
Packers and Stockyards Administration check-weighs livestock at an auction 
market, the amount of short weighing on each draft is from 5 to 20 pounds 
(see e.g., In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1813 (1975)). 
In such cases, although excuses are seldom accepted, the respondents at least 
have the opportunity to argue that they were merely careless, or that there 
was a scale malfunction. But where, as here, respondent short-weighs three 
drafts of hogs by a total of 435 pounds, no excuses can be offered. That 
shows deliberate misconduct. 

In fact, respondent does not even attempt to offer any excuse for a 435- 
pound error. He contends, instead, that he never gave Mr. Kelley the original 
set of scale tickets that show the 435-pound short-weighing. But since that 
issue has been resolved against respondent, with good reason, his short- 
weighing the single truckload of hogs by 435 pounds must be regarded as a 
most flagrant violation. 

In order to understand the seriousness of the violation, some context 
should be given to the practice of false weighing in the hog industry. Not only 
is false weighing extremely difficult for the producer to detcct, there is a built- 
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in predisposition on the part of the packer (buyer) to accept favorable (other 
than accurate) weights, because of the packer’s emphasis on yield. 

Thus, there is a great tendency on the part of the auction house to false 
weigh, shorting producers, while, at the same time, giving packers (buyers) 
more than accurate weights. In so doing, the auction house is able to 
eliminate the shrink to the packer — Short weighing is an unfair and 
deceptive practice, harming competing markets by taking potential sellers from 
them, depriving sellers of their correct full payment for their livestock, 
inducing packers to pay more per pound or not deduct for shrinkage (due to 
higher yields on short-weighed livestock), and helping to perpetuate the 
auction house in business. 

In fact, even slight false weighing is a serious violation of the Act, is one 
of the most deceptive practices under the Act, and is virulently anti- 
competitive. These principles were recently restated in In re Parchman, 46 
Agric. Dec. __ (May 28, 1987), appeal docketed, No. 87-3701 (6th Cir. July 
23, 1987): 


It is well-settled that auction houses have innate reasons to short weigh, 
and that careless or deliberate false weighing is an unfair and deceptive 
practice. Both the literature and the Department’s cases are quite 
specific that short weighing, inter alia, harms competing markets by 
taking potential sellers from them, deprives sellers of their correct full 
payment for their livestock, and induces packers to pay more per pound 
or not deduct for shrinkage, because of higher yields on short-weighed 
livestock. 


For instance, in Campbell, The Packers and Stockyards Act 
Regulatory Program, 1 Davidson, Agricultural Law 269-70, 271 (1981 
and 1986 Cum. Supp.), it is stated: 


False weighing is not only unfair to the livestock sellers who 
are short-weighted but also to competing markets, since false 
weighing may draw buyers (who know of the favorable weights) 
from competing markets, and buyers who know of the favorable 
weights may pay a little more per, pound for the livestock, 
thereby attracting additional sellers. 


463 

In a toe thea Ga os Dec 313, 321, affd mem, 590 F2d 340 (8th Cir 
1978); In re Cordele 36 Agric Dec 1114, 1133 Dee oe) affd per 
curiam, 57S F2d 879 (Sth Cir 1978); In re eS 


Se oa ee, ot ners Dee Ihe ic Dec 1604, 1 976); In re Overland 
Stockyards, Inc, 34 i 1819 (1913); In - Hor 33 8 sea 
1547, 1577 n 24 (1974); : In re Trenton Dec 499, 526 n 

10 F2d 966 (4th Cir 9b) hi In sien, 33 33 Agric Dec 
280, 317 n (1974). 


Although the agency does not have to prove the motive for 
false weighing, a dealer who sells livestock to packers based on 
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the dealer’s purchase weights has a motive for short weighing. 
Packers are well aware of the yields they get from livestock, and 
if they get favorable yields because of a dealer’s short weighing, 
they might pay more per pound or not deduct for excessive 
shrinkage. 


474 
In re Muehlenthaler, 37 Agric Dec 313, 321, affd mem, 590 F2d 340 o 
Cir 1978); In re Livestock Marketers, Inc, 35 Agric Dec 1552, 1557-58 (1 3! 
affd per curiam, 558 F2d 748 (Sth Cir 1977), cert denied, 435 US 968 (1978); 
In re Trenton Li Inc, 33 Agric Dec 499, 526 n 24 (1974), affd mem, 510 
F2d 966 (4th Cir 1975); In re Speight, 33 Agric Dec 280, 317 n 24 (1974). 


Moreover, even slight false weighing is a serious violation of the 
Act, is one of the most deceptive practices under the Act, and is 
virulently anti-competitive. A succinct description of just how short 
weighing can be utilized for unfair competitive advantage appears in 
In re Overland Stockyards, 34 Agric. Dec. 1808, 1843 n.24 (1975) 
(emphasis added): 


However, even slight false weighing is a serious violation of 
the Act. The cumulative effect of 10 to 20 percent of the 
livestock in the country being short-weighed even by a small 
amount is an unwarranted burden to the livestock industry which 
should be significantly reduced. False weighing, at times, is used 
as an unfair competitive practice, rather than (or in addition to) 
being a means of underpaying the seller. As stated in In re 
‘Kenneth W. Miller, 33 Agriculture Decisions [88], P & S Docket 
No. 4721, decided December 7, 1973: 


Mr. Matteson, Area Supervisor for the Arlington Area 
Office, which encompasses the State of North Carolina, 
testified that short- weighing is a problem in the livestock 
industry. It is one of the most deceptive practices under 
the Packers and Stockyards Act. The producer or farmer 
who sells livestock looks to the price he will receive. He 
assumes the scales are tested and accurate and that his 
livestock will be weighed correctly. He will therefore sell 
his hogs to the buyer who will pay him the highest price. 
A buyer who short-weighs livestock is able to offer a few 
cents more per pound since he is paying it on a weight 
that is less than the actual weight of the livestock. The 
buyer who short-weighs livestock therefore has an unfair 
means of perpetuating himself in business at the expense 
of his competitors who weigh livestock accurately. 


The evidence shows that in several instances Mr. 
Miller sold the hogs to H. P. Beale and Sons at the same 
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belive te shor-weigd he esioh ba iss 
far from true. It is a common practice in the industry for 
a buying station and packer to have an agreement as to 
shrink. It is common that the packer will allow a 2 or 2- 
1/2 percent shrink or weight loss during shipment from 
the buying station. If the shrink exceeds this amount the 
packer will bill the buying station back for the excess loss. 
If the shrink is consistently over the allowed percentage, 
a packer would probably look for another buying station 


from which to buy his hogs. A dealer who short-weighs 


hogs when he buys them and then sells them on his 
w limin i i 


The packer gets a high yield hog on slaughter and the 
buying station gets a satisfied customer and sure market 
for his hogs. 


Considering the creation of a false set of scale tickets involved in 
paragraph III of the complaint, this would be a serious unfair and deceptive 
practice, even standing alone. But the violation is much more serious when 
viewed in the light of the short weighing involved in the same transaction (4 
II), and when viewed in the light of the total picture involved in the paragraph 
II, II and IV violations. The proof, considered as a whole, shows that 
respondent, on a regular basis, purchased hogs on a commission basis for 
Fineberg Packing Company on the basis of respondent’s purchase weights, but 
charged Fineberg an arbitrary number of pounds greater than respondent’s 
purchase weights, contrary to the fiduciary arrangement between respondent 
and Fineberg. The short weighing of Mr. Kelley’s hogs by 435 pounds (¢ II) 
is obviously part of the overall picture, as is the creation of a second set of 
scale tickets (q III) in the identical transaction, that would form the basis for 
charging Fineberg for greater weights than respondent’s purchase weights ({ 


Finally, the paragraph IV violations, in which respondent charged and 
collected from Fineberg on the basis of weights which were frequently 300 to 
600 pounds more than respondent’s purchase weights in the same 
transactions, contrary to a fiduciary agreement, constitute exceptionally 
flagrant violations. Jn re Collier, 38 Agric. Dec. 957, 965-67 (1979) (6-month 
suspension), aff'd per curiam, 624 F.2d 190 (9th Cir. 1980) (unpublished). 
(Since Collier was decided in 1979, sanctions under the Packers and 
Stockyards Act have been significantly increased (see the quote from Spencer, 
supra.)) 

As stated in In re Spencer Livestock Commission Co., 46 Agric. Dec. 
slip op. at 198-200, 210-11 (Mar. 19, 1987), appeal docketed, No. 87-7189 > Oth 
Cir. Apr. 27, 1987): 


The legislative history . . . [of the Act states] (H.R. Rep. No. 1048, 85th 


Cong., 1st Sess. 1 (1957), reprinted in 1958 U.S. Code Cong. & Ad. 
News 5212, 5213; emphasis supplied): 
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PRINCIPAL PROVISIONS OF THE ACT 


The Packers and Stockyards Act was enacted by Congress in 
1921. The primary purpose of this Act is to assure fair 
iti i r liv and 
in the coal industry. The objective is to safeguard 
farmers and ranchers against receiving less than the true market 
value of their livestock and to protect consumers against unfair 
business practices in the marketing of meats, poultry, etc. 
Protection is also provided to members of the livestock 
marketing and meat industries from unfair, deceptive, unjustly 
discriminatory, and monopolistic practices of competitors, large 
or small. 


Hence the “primary purpose" of the Act is to assure not only fair 
competition, but, also, "fair trade practices in livestock marketing" and 
meat packing. Accordingly, when a fiduciary buying livestock on a 
commission basis defrauds his principals with respect to prices and 
weights, the violations defeat the “primary purpose" of the Act. 
[Footnote omitted.] 


The broad scope of the Packers and Stockyards Act was recognized 
in 1921 as follows (H.R. Rep. No. 77, 67th Cong., 1st Sess. 2 (1921)): 


A careful study of the bill, will, I am sure, convince one that 
it, and existing laws, give the Secretary of Agriculture complete 
inquisitorial, visitorial [sic], supervisory, and regulatory power 
over the packers, stockyards and all activities connected 
therewith; that it is a most comprehensive measure and extends 
farther than any previous law in the regulation of private 
business, in time of peace, except possibly the interstate 
commerce act. 


Furthermore, Congress has repeatedly broadened the Secretary’s 
regulatory authority under the Act. In 1924, the Act was broadened 
to authorize the Secretary to suspend registrants and require bonds of 
registrants (Act of June 5, 1924, Pub. L. No. 201, 43 Stat. 460, codified 
at 7 U.S.C. § 204). The Act was broadened to cover live poultry 
dealers or handlers in 1935 (Act of Aug. 14, 1935, Pub. L. No. 272, § 
503, 49 Stat. 649, codified at 7 U.S.C. §§ 192, 218b, 221, 223). In 1958, 
the Act was broadened to give the Secretary "jurisdiction over all 
livestock marketing involved in interstate commerce including country 
buying of livestock and auction markets, regardless of size" (H.R. Rep. 
No. 1048, 85th Cong, 1st Sess. 5 (1957), reprinted in 1958 U.S. Code 
Cong. & Ad. News 5212, 5216). In 1976, the Act was broadened to 
authorize packer-bonding, temporary injunctions, and civil penalties; 
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to require prompt payment of packers, market agencies, and dealers; 
and to eliminate the requirement that the Secretary prove that each 
violation occurred "in commerce" (Act of Sept. 13, 1976, Pub. L. No. 
94-410, 90 Stat. 1249). 


From the foregoing, it is clear that Congress has, over the years, 
recognized the need to assure fair trade practices in the livestock 
marketing industry in view of the nature of the industry and its 
importance to the national economy. Any commission buyer who 
defrauds principals in fiduciary transactions has committed one of the 
most serious violations that can be committed under the Act. 


As stated above, violations of a fiduciary duty are regarded as 
particularly serious violations of the Act. 57/ This was 


57/ Midwest Farmers, Inc. v. United States, 64 F. Supp. 91, 94-102 (D. Minn. 1945) (3- 
ee at In re Welch, 45 Agric. Dec. , Slip op. at 26-27 o, 25, 1986); In re 

ic. Dec. (2238, 2395, (1985)] (decision on remand); in re Bosma, 41 Agric. 
Dec. 1742, 744, 1751-54 1982), g pred ng in part & rev'd in fat 754 F.2d 804 (9th Cir. 
1984); In re Sterling Colo. 9 Agric. De. 184, 211-12 12 (1980), ap al dismissed, 

10th Cir. cg i 1980); In re Collier, 38 Agri 7 (1979), aff'd per 
ace be 24 190 (9th Cir. i980 (unpublished); In re — Z. Lancaster Stock Yards, 
Inc., 38 Agric. Dec. 824, 829 (1979 


emphasized in In re Harry Klein Produce Corp., 46 Agric. Dec. _, 


slip op. at 56-57 (Feb. 6, 1987) [, aff'd, 831 F.2d 403 (2d Cir. 1987)], 
quoting from Jn re Sol Salins, Inc., 37 Agric. Dec. 1699, 1732-33 (1978), 
which, in turn, is quoting from Inre Mandell, Spector, Rudolph Co., 24 
Agric. Dec. 651, 695-96, 701 (1965), aff'd sub nom. Mandell, Spector, 
Rudolph Co. v. United States, 364 F.2d 889 (3d Cir. 1966), cert. denied, 
385 U.S. 1008 (1967): 


In addition, respondent was operating as a commission 
merchant or factor in consignment transactions and as a joint 
venturer in the joint account transaction, in both of which 
capacities respondent had a fiduciary duty to account truly and 
correctly, to keep adequate and accurate records identifying 
individual shipments of produce, to remit funds owing and not 
to commingle the goods of its principals or partners with its own 
or that of others. It is axiomatic that in this position of trust and 
confidence discrepancies or confusions created by respondent 
are to be resolved against it. * * * 


*** * 


In determining the sanction to be imposed herein, it must be 
kept in mind that the major violations of the act found herein, 
that is, the violations of section 2(4) thereof, are, in our opinion, 


300 





FLOYD STANLEY WHITE 


the most serious and flagrant type possible under the act. Such 
violations involve breaches of fiduciary duty by an agent to his 
principal and by a joint account partner to his joint venturer. 
The relationship of respondent to the shippers here was one of 
trust and confidence calling for a high degree of care, honesty 
and loyalty to the consignors and joint venturers. 


It should be noted that respondent’s violations of his fiduciary 
responsibility in the paragraph IV violations are just as serious irrespective of 
whether Fineberg Packing Company got fair value (see the discussion in § 
I(A)(3)). Fineberg was entitled to what it bargained for-- respondent’s 
purchase weights. Instead, Fineberg paid for up to 600 pounds more than 
respondent’s purchase weights. 

Where there is a violation of an agreement to handle livestock based on 
the respondent’s purchase weights, the reason why the Department is not 
concerned with the identity of a particular victim is because there must be a 
victim! Specifically, where a person buys hogs on a particular date for a 
packer, under an agreement to transfer his purchase weights, but, instead 
transfers the identical hogs to the packer on the same date at an increase of 
several hundred pounds, someone has to have been cheated, either the 
producer, the packer, a competitor, or a combination. Accordingly, the 
Department is not really concerned with determining the actual victim, but 
imposes the same sanction irrespective of who the victim was. For this 
reason, the lengthy sanction warranted by the paragraph IV violations is not 
based on short weighing (even though there is a reasonable basis for inferring 
that the producers were short-weighed in these transactions), but, rather, is 
based on respondent’s breach of his fiduciary obligation to Fineberg. 

Based on the Department’s present sanction policy with respect to Packers 
and Stockyards Act cases, the violations in paragraphs II, III and IV of the 
complaint warrant at least a $10,000 civil penalty and an 8-month suspension 
order. Furthermore, even if the match-up evidence as to paragraph IV were 
rejected, the violations involved in paragraphs II and III alone, together with 
respondent’s admitted failure to keep any scale tickets or records supporting 
his claimed substitutions of hogs in the paragraph IV transactions (see 
Complaint, ¢ 8, and Stipulation), would warrant at least the same $10,000 civil 
penalty and 8-month suspension order. 

This case and other similar cases demonstrate that the Department needs 
to impose a much more severe sanction than it has previously imposed in 
cases where adequate scale tickets and records to support the claimed 
substitution of animals are not kept, in transactions where livestock is 
purportedly transferred on the respondent’s purchase weights. The 
respondent is, in this respect, in a position similar to that of a stockbroker or 
commodity broker, with discretionary trading authority for a customer, who 
reports a loss in the customer’s account, without any documentation for the 
transactions that he claims resulted in a loss for the account. 

In other words, if respondent had really substituted heavier hogs for some 
of those originally purchased, Fineberg would have paid for the extra weight. 
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Specifically, Fineberg would have paid for an extra 320 pounds, 75 pounds, 200 
pounds, 300 pounds, 300 pounds, 300 pounds, 400 pounds, 550 pounds, 400 
pounds, 600 pounds, and 100 pounds, in the violations referred to in 
paragraph IV. Assuming (erroneously) that the proof fails as to the 
paragraph IV violations, nonetheless, respondent admits that he has no 
documentation to support those extra charges, notwithstanding the clear 
requirements of the Act and regulations requiring such documentation. 

Respondent contends that he made scale tickets or wrote the weights down 
on scraps of paper to support the claimed increases in weight, but that he 
regularly threw such evidence away. Respondent’s explanation is as 
outrageous as a similar explanation would be from a stockbroker or 
commodity broker who claimed that he threw away the documentation 
supporting claimed losses in a customer’s account. In any case where 
complainant proves such an outrageous failure to keep and maintain the scale 
tickets and records required to support the substitution of animals, in 
transactions dependent on the respondent’s purchase weights, the sanction 
should approach that of the sanction that would have been imposed if weight 
fraud had been proven. And where, as here, there is proof of one or more 
transactions consistent with the weight-fraud allegations (i.e., the proof as to 
the paragraph II and III violations), that proof, together with the absence of 
any supporting documentation to support respondent’s claimed substitution of 
animals, warrants the identical sanction that would have been imposed had the 
specifically charged weight frauds been proven. 

As stated in In re Harry Klein Produce Corp., 46 Agric. Dec. ___ (Feb. 6, 
1987), aff'd, 831 F.2d 403 (1987): 


Respondent’s recordkeeping violations, which are intertwined with 
respondent’s accounting violations, are also serious violations of the Act 
inasmuch as accurate records are essential to effective enforcement of 
a Federal regulatory program. See, e.g. United States v. Ruzicka 329 
U.S. 287, 288-289; United States v. Darby, 312 U.S. 100, 124-125; 
Electric Bond Co. v. Comm’n., 303 U.S. 419, 439; Interstate Commerce 
Commission v. Goodrich Transit Co., 224 U.S. 194, 204-216; Baltimore 
& Ohio RR. v. Interstate Com., 221 U.S. 612, 620- 623; Hyatt v. United 
States, 276 F.2d 308, 312 (C.A. 10); Panno v. United States, 203 F.2d 
504, 510 (C.A. 9); United States v. Turner Dairy Co., 166 F.2d 1 (C.A. 
7), certiorari denied, 335 U.S. 813; United States v. Turner Dairy Co., 
162 F.2d 425, 425-428 (C.A. 7), certiorari denied, 332 U.S. 836; Bartlett 
Frazier Co. v. Hyde, 65 F.2d 350 (C.A. 7), certiorari denied, 290 US. 
654; In re Breckenridge Auction & Sales Co., 36 Agric. Dec. 1522, 1529 


(1977). 


In reviewing this decision, the court must not determine whether this 
administratively-imposed sanction is reasonable. by virtue of what the court, 
itself, would have imposed. Rather, the court should only reverse if the 
sanction fails to meet the standards of the Administrative Procedure Act (5 
US.C. § 706(2)(A)). This principle is enunciated in Spencer (supra, at 202- 
04, 206), as follows: 
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Since the views of administrative officials and industry leaders vary 
widely as to what suspension period is "reasonable" for a particular type 
of violation, it can be expected that the same diversity of viewpoint will 
be found among the reviewing judges throughout the country. By way 
of analogy, it is well recognized that the sentences by judges in criminal 
proceedings vary widely, in identical situations, e.g., ranging from 3 
years to 20 years imprisonment. As stated in the legislative history of 
the recent sentencing-reform legislation (S. Rep. No. 225, 98th Cong., 
2d Sess. 38, 41, 44-45, reprinted in 1984 U.S. Code Cong. & Ad. News 
3182, 3221, 3224, 3227-28 (footnotes omitted)): 


[E]very day Federal judges mete out an unjustifiably wide range 
of sentences to offenders with similar histories, convicted of 
similar crimes, committed under similar circumstances. One 
offender may receive a sentence of probation, while another-- 
convicted of the very same crime and possessing a comparable 
criminal history--may be sentenced to a lengthy term of 
imprisonment. . . . 


2. Disparity and uncertainty in current Federal sentencing 
a. Practi f the Federal j 


The absence of a comprehensive Federal sentencing law and 
of statutory guidance on how to select the appropriate 
sentencing option creates inevitable disparity in the sqgtences 
which courts impose on similarly situated defendants. This 
occurs in sentences handed down by judges in the same district 
and by judges from different districts and circuits in the Federal 
system. © One judge may impose a relatively long prison term 
to rehabilitate or incapacitate the offender. Another judge, 
under similar circumstances, may sentence the defendant to a 
shorter prison term simply to punish him, or the judge may opt 
for the imposition of a term of probation in order to rehabilitate 
him. 


... Similar discrepancies in Federal sentences for a number 
of different offenses were found in a landmark study by the 
United States Attorney’s Office for the Southern District of New 
York.” Further probative evidence may be derived from 
another 1974 study in which fifty Federal district court judges 
from the Second Circuit were given twenty identical files drawn 
from actual cases and were asked to indicate what sentence they 
would impose on each defendant.“ The variations in the 
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judges’ proposed sentences in each case were astounding, as 
shown in the following chart: 


In one extortion case, for example [in the study referred to 
in the preceding paragraph], the range of sentences varied from 
twenty years imprisonme d a $65,000 fine to three years 
imprisonment and no fine. 


The findings of the Second Circuit study have been 
reconfirmed in a study performed for the Department of Justice 
in which 208 active Federal judges specified the sentences they 
would impose in 16 hypothetical cases, 8 bank zobbery cases, 
and 8 fraud cases. In only 3 of the 16 cases was there a 
unanimous agreement to impose a prison term. Even where 
most judges agreed that a prison term was appropriate, there 
was a substantial variation in the lengths of prison terms 
recommended.” In one fraud case in which the mean prison 
term was 8.5 years, the longest term was life in prison. In 
another case the mean prison term was 1.4 years, yet the longest 
prison term recommended was 15 years. 


The study also concluded that, while 45 percent of the 
variance in sentences for hypothetical cases was attributable to 
differences in offense and offender characteristics, 21 percent 
was directly attributable to the fact that some jugges tend to give 
generally tough or generally lenient sentences, 22 percent of 
the variation was attributable to interactions between the "judge 
factor" and other factors. For example, some judges sentence 
more harshly for a particularly offense than other judges even 
though they do not sentence more harshly overall, and some 
judges sentence relatively morg harshly than other judges if the 
defendant has a prior record. 


In addition, as indicated in the following chart, a study of the 
two districts in each of the 11 Federal judicial circuits that 
sentenced the greatest number of offenders in 1972 for a 
selected group of offenses shows widespread sentencing 
disparity: 


The Committee finds that this research makes clear that 
variation in offense and offender characteristics does not account 
for most of the disparity. 
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If reviewing courts throughout the country were free to hold that 
any suspension period imposed by the Judicial Officer is not 
"reasonable" if it exceeds (or exceeds by a substantial amount) that 
which the reviewing court would have imposed, it will destroy not only 
the desired nationwide uniformity, but, also, at times, important 
regulatory programs (due to the court’s lack of familiarity with the total 
administrative program). 


If the congressional purpose of this remedial legislation is to be 
achieved, and if any degree of national uniformity in sanctions is to be 
achieved, reviewing courts must not determine whether an 
administratively imposed suspension period is "reasonable" based on 
what suspension period they would have imposed. Rather, they should 
reverse only if the administrative sanction fails to meet the standards 
of the Administrative Procedure Acct, i.e., if it is "arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law" (5 
US.C. § 706(2)(A)). And it goes without saying that an administrative 
suspension period that greatly exceeds that which would have been 
imposed by the reviewing court is not necessarily arbitrary, capricious, 
or an abuse of discretion. 


Respondent’s objections to the sanctions herein are contained in 
Respondent’s Appeal (May 30, 1986), at pages 27 to 44, and in Respondent’s 
Response to Complainant’s Cross-Appeal (July 21, 1986), at pages 23 to 28. 

Many of respondent’s arguments on appeal attack the supposedly too 
severe nature of these sanctions, albeit in the situation where paragraph IV of 
the complaint has been dismissed. However, since paragraph IV has been 
reinstated herein, and, since respondent has been found to have committed 
the violations charged in paragraph IV, there is no point in belaboring those 
off- point arguments. They are in the record should a reviewing court 
disagree with the reinstatement of paragraph IV. 

The respondent’s pertinent objections, then, are that the sanctions are 
"grossly excessive and not reasonably related to the violations of the Act 
alleged and proven and [are] inconsistent with the Department’s sanction 
policies" (Respondent’s Appeal at 27). 

In support of these objections, respondent proffers a list of criteria which 
it maintains the Department should consider when fashioning sanctions (id. 
at 28-30). The criteria are generally correct (indeed, the respondent’s criteria 
are a loose paraphrase of the USDA Sanction Policy, Appendix B, pp. 230- 
33), except where respondent claims that the Department must consider the 
effect of the sanctions upon the segment of the public served by respondent, 
and, where the respondent claims that the Department must consider, in 
determining appropriate sanctions, those parts of a registrant’s business not 
directly involved in the wrongdoing (Respondent’s Appeal at 29-30). 
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In determining the sanction, the USDA Sanction Policy specifically gives 
no weight to any hardship caused by the disciplinary order to respondent’s 
community, customers or employees USDA Sanction Policy, Appendix B, p. 
240, and numerous cases cited therein at note 125). This policy protects the 
broader public interest, which is best served by imposing severe sanctions for 
serious or repeated violations, to serve as an effective deterrent to future 
violations. 

Respondent’s criterion that the Department should consider, in fashioning 
a sanction, a registrant’s "capacities" which were not involved in committing 
violations, is correct in only a very limited sense. The USDA Sanction Policy, 
in such a situation, would still suspend the registrant in ail its businesses, but 
perhaps for a shorter period (USDA Sanction Policy, Appendix B, p. 237, and 
numerous cases cited therein at note 116). But, this criterion is academic, 
anyway, because both of respondent’s businesses were correctly found to have 
committed the violations. (Findings 17-21, and § III(B), infra). 

All the remaining criteria listed by respondent are satisfied in this 
proceeding. 

The rest of respondent’s appeal raises a veritable blizzard of defenses, 
excuses, rationalizations, etc., and no attempt will be made to list completely 
every item. In considering the appropriate sanction, respondent argues 
(Respondent’s Appeal at 30-39) that the Department should consider: that 
respondent’s former business partner was an embezzler leaving respondent in 
great financial and tax difficulties; that respondent’s net income from 1984 
was $3,000; that respondent has no history of prior violations; that respondent 
has never before been charged with false weighing; that respondent has never 
received a warning letter; that respondent was only one of four weighmasters; 
that previous check-weighing investigations showed respondent’s scale 
accurate; that producers were welcome to oversee weighings and request 
reweighing; that respondent’s clientele, especially small hog producers, would 
face hardship without him; that since paragraph IV was dismissed, only 
paragraphs II and III remain; that in false-weighing cases from 1958 until 1974 
much more lenient sanctions were applied; that a partial compilation of more 
recent cases (attached as Appendix A to respondent’s appeal) shows that 
violators with much more serious violations than respondent have routinely 
received much less severe sanctions; that the facts of 32 cases, compared with 
the facts herein, show an average suspension of less than 30 days for more 
than a single instance of false weighing; that the facts of the Muehlenthaler 
and Overland Stockyards cases appropriately compare to the case at hand; 
that the cases analyzed in Appendix A and in the body of the respondent’s 
appeal categorically show that the sanction imposed is extremely harsh and 
unprecedented in severity; and that the sanction imposed greatly exceeds the 
30-day suspension and no civil penalty suggested by P&S expert witness Lacy 
for the single false weighing charge if paragraph IV is not proven. 

These arguments are either irrelevant, incorrect, or assume that paragraph 
IV has been dismissed. Some of these arguments have already been 
addressed, above. No attempt will be made to address each and every one. 
Nevertheless, the USDA Sanction Policy addresses these points. Moreover, 
as respondent has revealed in its "criteria," above, respondent is very familiar 
with the USDA Sanction Policy. For instance, respondent must be deemed 
aware that “[p]Jersonal circumstances . . . or prior tragic experiences, are 
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ignored . . ." because they would not advance "the purpose of the remedial 
legislation and, therefore, would not be in the public interest" (USDA Sanction 
Policy, Appendix B, p. 239, and numerous cases cited therein at note 121). 
Thus, respondent’s poor choice of a business partner and IRS difficulties are 
irrelevant. 

Respondent argues that it has no prior history of violations (no warning 
letters or failed check-weighing investigations), but, as stated in Campbell, The 
Packers and Stockyards Act Regulatory Program, in 1 Davidson, Agricultural 
Law 271 (1981 and 1987 Cum. Supp.), "[w]here the Packers and Stockyards 
agency finds evidence sufficient to prove careless or deliberate false weighing, 
a formal action is instituted without sending a prior warning letter," citing In 
re DeQuoin Packing Co., 41 Agric. Dec. 1367, 1381 n. 2 (1982); and In re 
Cordele Livestock Co., 36 Agric. Dec. 1114, 1135 (1977), aff'd per curiam, 575 
F.2d 879 (Sth Cir. 1078). 

In addition, “evidence of current compliance with the Department’s 
regulatory programs is totally irrelevant in determining the sanction for past 
violations" (id. at 235, and numerous cases cited therein at note 107). 
Respondent argues that he was only one of four weighmasters, but "the Act 
makes principals liable for the acts of their agents. . . ." (Jd. at 236). All of 
the arguments which appear above, after the statement "that 
since paragraph IV was dismissed, only paragraphs II and III remain" 
(Respondent’s Appeal at 32), are noted for judicial review. They are not 
discussed here, because paragraph IV is reinstated herein, thereby removing 
the premise for those arguments--to wit, that respondent’s sanction would be 
overly severe for one instance of false weighing, when compared with other 
similar, relevant cases. 

Also in respondent’s appeal (ibid.), respondent makes generalizations 
about sanctions imposed in decided cases from 1950 [sic] to 1974, from the 
appendix in In re Worsley, 33 Agric. Dec. 1547 (1974). Respondent’s analysis 
suffers from the same problem stated above--paragraph IV is reinstated. 
Moreover, respondent skews the information by only looking at cases after 
1958, and bending the residual facts to its purposes. The import of the 
Worsley list was stated clearly in In re Spencer Livestock Comm’n Co., 46 
Agric. Dec. , Slip. op. at 205-06 (Mar. 19, 1987), appeal docketed, No. 87- 
7189 (9th Cir. Apr. 27, 1987), to be that the maximum suspension for false 
weighing was 5 years, the average was 245 days and the median was 90 days, 
as follows (emphasis added): 


A table listing the suspension periods imposed for false weighing or 
causing false weighing of livestock from 1950 to January 1974 is set 
forth in In re Worsley, 33 Agric. Dec. 1547, 1584-92 (1974). The table 
is summarized in the decision iz that case (id. at 1576). The maximum 
suspension for short weighing was 5 years, the average 245 days and the 
median 90 days (id. at 1575-76). 


Moreover, even if only litigated false weighing cases are considered, the 
“average suspension imposed in such litigated cases [from 1950 to 1974] was 
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252 days [or slightly more than 8 months]." In re Worsley, 33 Agric. Dec. 
1547, 1576 n. 22 (1974). 

The remainder of respondent’s appeal (pp. 39-44) argues: that the 
custodial account violation must be considered standing alone; that Covington 
Sales Company treated S&W Livestock like any other dealer, resulting in a 
technical, but not a willful custodial account violation, where paper deficits 
resulted in no monetary losses to anyone; that the appropriate sanction 
therefor should be less than the sanction imposed in the three similar, cited 
cases containing more serious violations (e.g, Arab Stock Yard, Langless 
Brothers Auction Market, and Willis Swearingin), that is, less than 14 days 
suspension and no civil penalty; that no sanction should be imposed for the 
false weighing count charged in paragraphs II and III, because it was not 
proven and because it was not proven willful; that P&S has utilized adverse 
publicity to harm greatly respondent; that the duration of the suspension 
period, and the size of the civil penalty, are clearly calculated to eliminate 
respondent from business; that the finding that respondent engaged in a 
continuous pattern of false weighing of producers is not alleged in the 
complaint and not supported by a preponderance of the evidence; that 
complainant is only entitled to a cease and desist order requiring respondent 
to use scale tickets in serial order, properly filled in and properly kept; that 
respondent should cease and desist from charging commission and yardage 
except on sale days; and that respondent should not be required to keep and 
maintain a general ledger. 

These arguments will be addressed, seriatim. Respondent stipulated the 
facts of his custodial account violation (Tr. 9-10), but argues here that the 
sanction therefor must be considered "standing alone." The ALJ adopted the 
sanction of one month’s suspension proposed by P&S investigators, and, thus, 
"standing alone," this stipulated violation drew one month’s suspension. 
Respondent, however, argues that this sanction should be /ess than 14 days 
(with no civil penalty), because no one got hurt, it was not willful, and other 
similar cases drew 14-day suspensions. 

These arguments are without merit, and are rejected. Respondent’s 
arguments that no one got hurt misses the point of the fiduciary duty attached 
to custodial accounts. Because respondent was lucky enough that none of the 
fiduciaries lost money is no reason to be lenient. A breach of fiduciary duty 
of this magnitude is extremely serious, and was so found by the ALJ. 

Respondent’s acts were "willful" as a matter of law. As the ALJ wrote in 
the Initial Decision, at page 36, respondent’s actions were either intentional 
or done with careless disregard of statutory requirements. The ALJ properly 
states, as follows (Initial Decision at 36): 


Contrary to representations that such custodial account violations were 
not willful, respondent either intentionally committed prohibited acts 
or acted with careless disregard of statutory requirements. Whether or 
not respondent did so with evil motive is of no consequence. In re 
Arab Stock Yard, Inc., 37 Agric. Dec. 293, aff'd mem., 582 F.2d 39 (Sth 
Cir. 1978). There is also ample evidence of record to support this 
allegation. (CX-27, 28, 29; Resp. Brief, p. 6) Nor can referral to such 
violation as "inadvertent" or "a paper deficiency" mitigate the serious 
nature of this violation (7 U.S.C. § 213(a); 9 C.F.R. § 201.42). 
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Likewise, respondent’s false weighing, false scale tickets, and fiduciary 
violations, as charged in paragraphs II, III, and IV, were properly proven, and 
were willful, as properly found by the ALJ (Initial Decision at 56). 

The cases cited by respondent for a reduction in the suspension period are 
not persuasive. Even if the facts were exactly the same, there is no 
requirement that there be uniform sanctions in like cases. The P&S and the 
ALJ are free to recommend and to fashion, respectively, the remedial sanction 
to fit the situation at hand, because “uniformity is a desirable goal; but it is 
not an absolute requirement. A respondent has no inherent right to a 
sanction no more severe than that applied to others." (USDA Sanction Policy, 
Appendix B, p. 233, and cases cited thereafter). It follows, a fortiori, that 
respondent is not entitled to a sanction /ess severe than that applied to others. 

Respondent argues that the Department has a “long established and 
consistently followed principle in the enforcement procedures never to impose 
a greater penalty upon a respondent than that recommended by the 
administrative officials" (Appeal Brief at 38). However, that self-imposed 
restrictive policy was overruled by the Judicial Officer in In re Rowland, 40 
Agric. Dec. 1934, 1952 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983). For 
example, in a recent case in which the respondent appealed a 35-day 
suspension order, the Judicial Officer sua sponte increased the suspension 
period to 6 months, over the strong opposition of the administrative officials. 
In re Blackfoot Livestock Commission Co., 45 Agric. Dec. 590, 591, 634-45 
(1986), aff'd, 810 F.2d 916 (9th Cir. 1987). 

Respondent’s arguments concerning adverse, damaging publicity do not 
support reductions in the sanction, because such arguments “resulting from 
agency press releases when a complaint is issued or the case is decided are 
rejected." (USDA Sanction Policy, Appendix B, p. 238, and numerous cases 
cited therein at note 118). 

Respondent argues that the duration of the suspension period, and the size 
of the civil penalty are calculated to eliminate respondent from business. This 
argument is without merit. The suspension period, unlike the civil penalty, is 
irrelevant to whether respondent stays in business, because the Act only 
requires that the Department consider a civil penalty’s effect. This was 
recently explained in In re Spencer Livestock Comm’n Co., 46 Agric. Dec. 
____, Slip op. at 206-07 (Mar. 19, 1987), as follows (emphasis added): 


Respondents contend that the statutory criteria for determining the 
amount of a civil penalty under the Act (7 U.S.C. § 213(b)) should be 
read into the suspension provisions in 7 U.S.C. § 204 (Appeal Brief at 
48). That same argument was rejected in In re Saylor, 44 Agric. Dec. 
[2238, 2643-44, (1985)] (decision on remand), in which it is stated: 


Whether an _8-month nsion_ order will aff 
r ndent’s abili ntinue in busin liv k dealer 
is irrelevant in this proceeding. In the case of civil penalties 
imposed under the Act, the statute requires that ability to 


309 





idered (7 US.C. § 213(b)) (see § 


(7 U.S.C. § 204). 
When a provision is carefully included in one section of a 
statute, and omitted in another section, it should not be implied 
in the place at which it is omitted. Lang v. Comm’r of Internal 
Revenue, 289 U.S. 109, 112 (1933); Com Prods. Ref. Co. v. 
Benson, 232 F.2d 554, 562 (2d Cir. 1956). 


XIX(C), infra). However, 


Concerning the civil penalty, the order herein provides for paying it in 
three yearly installments, to eliminate any possible problem as to payment of 
the penalty. 

Respondent’s argument attacking the finding of a continuous pattern of 
false weighing of producers’ animals is irrelevant, based upon my sanction 
determination as to paragraph IV, supra. 

The remainder of respondent’s appeal suggests "proper" sanctions, but they 
are all rejected as incorrect and inappropriate. Only the last argument 
concerning the requirement of the general ledger bears comment. 

Respondent’s "method" of recordkeeping was such that P&S investigators 
were forced to herculean efforts to account for respondent’s transactions-- 
using "match-ups" filling several folders in the docket with scores of invoices. 
There is evidence that some documents were destroyed, making the task of 
P&S very difficult, indeed. The Secretary is empowered by statute (7 U.S.C. 
§ 221), inter alia, to "prescribe the manner and form in which such accounts, 
records, and memoranda shall be kept. . . .". The respondent’s protestations 
are totally without merit, and are rejected. 

Respondent raises several of these same arguments in Respondent’s 
Response to Complainant’s Cross-Appeal, July 21, 1986. However, no cogent 
points not already addressed are evident therein, and, therefore, no additional 
discussion is necessary. 

Respondent’s appeals are rejected. The sanctions herein are appropriate 
because they are justified by the facts, as shown on the record as a whole, 
and, because they are warranted in law, as discussed, supra. 


III. Miscellaneous Matters. 


A. Complainant’s Request that Official Notice Be Taken of 
Respondent’s 1' d_ 1985 Annual Reports on File with 
Packers and Stockyards Administration is Denied. 


On page 17 of Complainant’s Cross-Appeal and Response to Respondent’s 
Appeal (June 26, 1986), complainant’s counsel requests that official notice be 
taken, under the rules of practice (7 C.F.R. § 1.141(5) and (6)), of 
respondent’s 1984 and 1985 annual reports on file with the Packers and 
Stockyards Administration. This request is denied. 

While I am sympathetic to complainant’s counsel’s concern that no claims 
concerning the financial viability of respondent should go unanswered, it is 
unlikely that the information in these reports would add much. The nature of 
the bookkeeping violations alleged and proven (or stipulated) herein casts 


much doubt on the veracity (or accuracy) of iespondent’s reporting. 
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However, an examination of the sanctions as discussed in § II herein should 
reveal that complainant’s concerns are, nonetheless, adequately addressed. 


B. Wh ’s _ Wholly- iti iol 
Department’s Regulations, the Corporate Veil Is Routinely Pierced, 
Holding the Respondent Liable f Acti i nci 


The Department routinely pierces the "corporate veil" to hold a respondent 
liable for the actions of its wholly-owned subsidiaries. Here, respondent 
attempts, throughout the record, to draw exculpatory distinctions between its 
sole proprietorships--Covington Sales Company and S&W Livestock. 
Although the Initial Decision is apparently written as interpreting the 
respondent’s Answer to paragraph I of the complaint as admitting dominion 
and control by respondent over his 100%-owned businesses, I want to make 
clear that the usage of nominal companies to mask wrongdoing is not allowed 
by the Department. 

This Departmental practice of piercing the corporate veil to expose 
respondents to liability for their wholly-owned companies’ wrongdoing is 
routine. In the recent case of In re Rotches Pork Packers, Inc., 46 Agric. Dec. 
__, Slip op. at 14 (Apr. 13, 1987), the Department’s routine piercing of the 
corporate veil was described, as follows: 


However, as has been found, the individual respondent owned 100% of 
the stock of respondent and was responsible for the day-to-day 
operation, management and control of the practices and activities of 
respondent company. Under such circumstances, the corporate veil has 
been pierced to- impose a sanction on the responsible individual 
respondent. In re Trenton Livestock, Inc., 41 A.D. 1965, 1971-1980 
(1982); In re Pastures, Inc., 39 A.D. 395, 397-401 (1980); In re Norwich 
Veal and Beef, Inc., 37 A.D. 1202, 1205 (1978); Livestock Marketers v. 
United States, 558 F.2d 748 (Sth Cir. 1977), cert. denied, 435 U.S. 968 
(1978); Bruhn’s Freezer Meats v. United States Department of Agriculture, 
438 F.2d 1332 (8th Cir. 1971).... 


Let there be no question herein that respondent is liable for the actions of 
its wholly-owned proprietorships, Covington Sales Company and S&W 
Livestock, under the policy described in Rotches, supra. Moreover, 
respondent’s attempts to draw exculpatory distinctions between its operating 
units, through creative bookkeeping techniques, properly drew the closest 
scrutiny of the regulatory agency. 


Order 
Floyd Stanley White, his agents, successors and assigns, directly or through 
any corporate or other device, in connection with any business subject to the 
Act, shall cease and desist from: 


1. Weighing livestock at other than their true and correct weights; 
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2. Issuing scale tickets, purchase invoices or other accounts of sale on the 
basis of false and incorrect weights; 

3. Paying the sellers of livestock on the basis of false and incorrect 
weights; 

4. Failing to maintain and operate livestock scales owned or controlled by 
respondent in such a manner as to insure accurate weights and otherwise in 
strict conformity with the requirements of section 201.73-1 of the regulations 
(9 CFR. § 201.73-1); 

5. Issuing scale tickets for livestock purchased on a weight basis which do 
not contain all the information prescribed by section 201.49 of the regulations 
(9 CFR. § 201.49); 

6. Failing to deposit in any "Custodial Account for Shippers’ Proceeds," 
within the time prescribed in section 201.42(c) of the regulations (9 C.F.R. § 
201.42(c)), amounts equal to the proceeds receivable from the sale of 
consigned livestock; 

7. Failing to otherwise maintain any “Custodial Account for Shippers’ 
Proceeds" in strict conformity with the provisions of section 201.42 of the 
regulations (9 C.F.R. § 201.42); and 

8. Charging livestock sellers commission and yardage on livestock 
purchased on a dealer basis. 

Respondent shall create, keep and maintain books, records and 
memoranda which fully and correctly disclose all his business transactions 
subject to the Act, including but not limited to: (1) a general ledger; (2) 
purchases and sales invoices; and (3) scale tickets in connection with the 
purchase and sale of livestock on a weight basis. 

Respondent is suspended as a registrant under the Act for a period of 9 
months. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is assessed a civil penalty in the amount of $10,000, to be paid in 
three installments. The first third of the civil penalty shall be paid by certified 
check made payable to the Treasurer of the United States, and mailed to the 
Assistant General Counsel, Packers and Stockyards Division, Office of the 
General Counsel, Room 2446, South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1400, not later than the 90th day after 
service of this order on respondent. The second third of the civil penalty shall 
be paid in the same manner, not later than one year after the final payment 
date for the first payment, and the remainder shall be paid in the same 
manner, not later than one year after the final payment date for the second 
payment. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order. The suspension provisions shall become 
effective on the 30th day after service of this order. 


Appendix A 
Regulations Involv 
Statutes 
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Sections 312(a), 401, Packers and Stockyards Act (7 U.S.C. §§ 213(a), 221) 
provide in part: 


(a) It shall be etd for any — owner, ana agency, « or 
dialer to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should 
be authorized to operate at the stockyards, or with the receiving, 
marketing, buying, or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or handling of livestock. 


Section 221 - Accounts and records of business: punishment for failure to 
keep - Every packer or any live poultry dealer or handler, stockyard owner, 
market agency, and dealer shall keep such accounts, records and 
memoranda as fully and correctly disclose all transactions involved in his 
business, including the true ownership of such business by stockholding or 
otherwise. Whenever the Secretary finds that the accounts, records, and 
memoranda of any such person do not fully and correctly disclose all 
transactions involved in his business, the Secretary may prescribe the 
manner and form in which such accounts, records, and memoranda shall 
be kept, and thereafter any such person who fails to keep such accounts, 
records and memoranda in the manner and form prescribed or approved 
by the Secretary shall upon conviction be fined not more than $5,000, or 
imprisoned not more than three years, or both. 


Regulations 
(9 CFR. §§ 201.42(c), 201.49, 201.55, 201.73-1, 201.98) 


1.42 - i nts for tr n Deposits _in 
custodial accounts. The market agency shall deposit in its custodial 
account before the close of the next business day (the next day on which 
banks are customarily open for business whether or not the market agency 
does business on that day) after livestock is sold (1) the proceeds from the 
sale of livestock that have been collected, and (2) an amount equal to the 
proceeds receivable from the sale of livestock that are due from (i) the 
market agency, (ii) any owner, officer, or employee of the market agency, 
and (iii) any buyer to whom the market agency has extended credit. The 
market agency shall thereafter deposit in the custodial account all proceeds 
collected until the account has been reimbursed in full, and shall, before 
the ciose of the seventh day following the sale of livestock, deposit an 
amount equal to all the remaining proceeds receivable whether or not the 
proceeds have been collected by the market agency. 


ion 201,49 - Requirements r in ickets evidencing weighin: 
of livestock and live poultry. - (a) Livestock. When livestock is weighed for 
the purpose of purchase or sale, a scale ticket shall be issued which shall 
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show: (1) The name and location of the agency performing the weighing 
service; (2) the date of the weighing; (3) the name of the buyer and seller 
or consignor, or a designation by which they may be readily identified; (4) 
the number of head; (5) kind; (6) actual weight of each draft of livestock; 
and (7) the name, initials, or number of the person who weighed the 
livestock, or if required by State law, the signature of the weigher. Scale 
tickets issued under this section shall be serially numbered and used in 
numerical sequence. Sufficient copies shall be executed to provide a copy 
to all parties to the transaction. In instances where the weight values are 
automatically recorded directly on the account of purchase, account of sale 
or other basic record, this record may serve in lieu of a scale ticket. When 
livestock is purchased on a carcass weight or carcass grade and weight 
basis, the hot carcass weights shall be accurately recorded, either manually 
or automatically, and retained as part of the person or firm’s business 
records to substantiate settlement on each transaction. 


Section 201,55 - Purchases and sales to be made on actual weights. - When 
livestock is bought or sold on a weight basis, settlement therefore shall be 
on the basis of the actual weight shown on the scale ticket. If the actual 
weight used is not obtained on the date and at the place of transfer of 
possession, this information shall be disclosed with the date and location 
of the weighing on the accountings, bills, or statements issued. Any 
adjustments to the actual weights shall be fully and accurately explained on 
the accountings, bills, or statements issued and records shall be maintained 
to support such adjustment. 


Section 201,73-1 - Generally, this section deals with instructions for 
weighing livestock, and places on the stockyard operators, market agencies, 
dealers and packers who operate scales upon which livestock are weighed 
the responsibility for accurate weighing; assuring that all persons who 
perform weighing operations for them are familiar with the regulations and 
that they sign an acknowledgement agreeing to comply with them; that 
scale tickets regarding weight values shall be issued in consecutive serial 
numbers and shall record the weight values, date and name or initials of 
the weigher; that soiled, damaged, or voided scale tickets shall be 
preserved and filed and unused scale tickets be kept under lock and key; 
and that scale tickets shall not be used for “catch weight", inventory, 
transportation charge or other nonsale purposes unless they are clearly 
marked to show why the weight was determined. 


ion 201,98 - Packers and dealers n h mand, or coll 
commission, yardage, or other service charges. - No packer or dealer shall, 
in connection with the purchase of livestock in commerce, charge, demand, 
or collect from the seller of the livestock any compensation in the form of 
commission, yardage, or other service charge. 
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Appendix B 


Excerpt from In re Spencer Livestock Comm’n Co., 46 Agric. Dec. ___, slip 
op. at 213-51 (Mar. 19, 1987), appeal docketed, No. 87-7189 (9th Cir. Apr. 27, 


1987). 





REPARATION DECISIONS 


In re: EVERED J. MASON v. SID BELT. 
P. & S. Docket No. 6503. 
Decision and Order filed January 7, 1988. 


Complainant, pro se. 
Respondent, pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Packers aud Stockyards Act 
1921, as amended (7 U.S.C. §181 et seq.), hereinafter "the Act", begun by a 
complainant timely filed on August 20, 1984, alleging in substance that 
respondent issued payment on the checks and rejected the cattle. 
Complainant seeks reparation of $404.00, consisting of transportation and 
other costs associated with the transaction. 

Copies of the formal complaint and the investigation report prepared by 
the Packers and Stockyards Administration of the Department were served 
by respondent. Respondent thereafter filed a timely answer acknowledging 
the transaction occurred by contending the cattle were rejected because 
pregnancy tests showed the heifers had not been bred at the time represented 
by complainant. 

Complainant filed a request for an oral hearing in this proceeding on 
February 25, 1985, seventeen days after service on February 8, 1985, of 
respondent’s answer. Since complainant’s request for oral hearing was not 
filed within 10 days of service of respondent’s answer as required by Rule 
11(b) of the Rules of Practice governing this proceeding (9 C.F.R. § 
202.111(b), no oral hearing was held. Instead the hearing was written, as 
provided by Rule 13 of the Rules of Practice (9 C.F.R. §202.113). 


Findings of Fact 

1. Complainant Evered J. Mason, hereinafter "Mason," is an individual 
who resides at 28499 Nichols Road, Galt, California 95632. Mr. Mason is a 
rancher. 

2. Respondent Sid Belt, hereinafter "Belt," is an individual d/b/a Fresno 
Livestock Commission Company, 571 West Lincoln, Fresno, California. Mr. 
Belt is engaged in the business of buying and selling livestock on a commission 
basis and buying and selling livestock on his own account, and is registered 
with the Secretary of Agriculture as a market agency and dealer. 

3. On May of 1984, an individual named Earl King told Belt that Mason 
wanted to sell 35 “springers," that is, cows close to calving.’ Mr. King 
proposed that Belt find a buyer for the cows and they split the profit. Before 
searching for a buyer, Belt physically inspected the cows at Mason’s ranch, at 
which time Mason told Belt that two Holstein bulls had been placed with the 


.-z oe is defined as "a cow nearly ready to calve." Webster’s Seventh New Collegiate 
Dictionary, p. 847. 
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heifers on November 19, 1983, and that a Hereford bull had been exposed to 
the cows a week or ten days earlier. 

4. Thereafter, on June 12, 1984, Belt, Earl King and a prospective buyer, 
Earnest Mendes, went to Mason’s ranch to inspect the cattle. Mason again 
represented bulls had been put in with the heifers on November 19, 1983. 
Earnest Mendes agreed to buy the cows from Belt subject to the results of 
pregnancy tests because, although he was pleased with their cuality, he 
questioned their breeding date. 

5. On June 16, 1984, Belt issued two checks to Mason totaling $31,325.00 
for 32 heifers and paid $320.00 to have them transported to his place of 
business. 

6. On June 19, 1984, a licensed veterinarian tested 26 of the cows to 
determine how long they had been pregnant, with the following findings: 


Months Pregnant 
6 


51/2 
5 
41/2 
4 


7. Mr. Mendes refused to buy the cows because the pregnancy tests 
showed they were many months short of calving, and Belt stopped payment 
on the checks he had issued to pay for them. 

8. Belt informed Mason of the results of the tests and Mendes’s refusal 
to buy the cows. Mason then said he wanted to get a second opinion, but 
when Belt refused to pay for more tests, Mason agreed to pay for a second 
set of tests. Thereafter, the owner of a local veterinary clinic tested the cows, 
and although his findings varied somewhat from the findings of the first set of 
tests, the net result was the same. 

9. Upon learning of the results of the second set of tests, Mason refused 
Belt’s offer to sell the cows at cost. Instead, he had the cows shipped back to 
his ranch and issued a $320.00 check to Belt to reimburse Belt for the cost of 
trucking the cows from his ranch to Belt’s place of business. Mason thereafter 
stopped payment of the $320.00 check. 


Subsidiary Findings and Conclusions 

The complainant in a reparation case has the burden of proving his claim 
by a preponderance of the evidence. Knopp v. Prim, 34 Agric. Dec. 953 
(1975); Kavon v. Cherrier, 30 Agric. 784 (1971); McAdams v. Christensen; 29 
Agric. Dec. 461 (1970) and cases cited at 464. Mason has not met that 
burden. 

Belt contends his purchase of the cows was contingent upon the cows 
proving to have become pregnant in November of 1983. Mason contends that 
the sale was not a contingency sale, and although he told Belt and Mendes 
when the cows had been first exposed to bulls, he did not guarantee that they 
had become pregnant in November of 1983. It is true that Mason did not 
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expressly guarantee when the cows had become pregnant. However, the 
ultimate prospective buyer, Earnest Mendes, was present at the time the sale 
contract was negotiated, and his sworn affidavit corroborates Belt’s contention 
that the transaction was a contingency sale. Further, Mason’s behavior belies 
his contention that the sale was not subject to proof of pregnancy. If the 
pregnancy condition of the cows was indeed irrelevant to the terms of the sale 
contract as he claims, it seems very unlikely he would have requested and paid 
for a second set of pregnancy tests. Moreover, Mason’s contention amounts 
to an argument that the cows were sold “as is" with no warranties, but the 
record will not support such an argument. The preponderance of the evidence 
shows Belt accepted the cows and issued checks to pay for them contingent 
upon the results of pregnancy tests. 

While we appreciate that cattle pregnancy tests are not precise 
measurements, since the record does not reveal when the cows actually calved, 
for the purposes of this case we must assume that the two sets of pregnancy 
tests accurately and reliably showed how far along the cows were in their 
pregnancies in mid-June of 1984. Those tests indicated that out of 26 cows, 
not even one was as much as seven months pregnant and that only three were 
six months along. If the cows had been exposed to fertile bulls in November 
of 1983, as Mason claims, it is very unlikely that not a single cow would have 
become pregnant in November or that only three our of 26 would have 
conceived after being with the bulls for more that a month. These facts 
suggest either that Mason was mistaken as to the date of first exposure to the 
bulls or that the bulls were infertile. In any event, when the pregnancy tests 
showed the cows were not nearly as close to calving as Belt had been led to 
believe, Belt was authorized to reject them. (Uniform Commercial Code “S 
2-601) 

Even if the contract had not expressly contained a contingency term, that 
is, even if the sale has not been expressly subject to pregnancy tests results, 
Belt nevertheless could have rightfully rejected the cows upon learning they 
were not as close to calving as he had believed. 


Section 2-608 of the Uniform Commercial Code provides in part as 
follows: 


(1) The buyer may revoke his acceptance of a lot or commercial 
unit whose non-conformity impairs its value to him if he has 
accepted it 


(b) without discovery of such non-conformity if his acceptance 
was reasonably induced either by the difficulty of discovery 
before acceptance or by the seller’s assurances. 


Paragraph 2 of the Official Comments to this section states: 
Revocation of acceptance is possible only where the non- 
conformity substantially impairs the value of the goods to the 


buyer. For this purpose the test is not what the seller had 
reason to know at the time of contracting; the question is 


318 





EVERED J. MASON v. SID BELT 


whether the non-conformity is such as will in fact cause a 
substantial impairment of value to the buyer though the seller 
had no advance knowledge as to the buyer’s particular 
circumstances. 


The quoted material for the Official Comments of the Uniform 
Commercial Code makes it clear that even though the seller may act in 
complete good faith, the buyer may nevertheless revoke acceptance of the 
goods if it turns out upon inspection the goods are significantly different from 
what he had contracted to buy. All elements of this section of the Code are 
satisfied in this case. The value of the cows was substantially impaired when 
it was discovered they were substantially less that six or seven months 
pregnant, so much so that Belt’s buyer, Mendes, no longer wanted them at 
all.” Since it is difficult to determine how far along a cow is in her pregnancy 
even with the use of scientific tests, Belt’s acceptance of the cows before they 
were tested clearly was induced by "the difficulty of discovery’ of their 
nonconformity to the contract. 

In sum, since we find Belt has authority to reject the cows upon learning 
the results of their pregnancy tests, Belt’s rejection of the cows did not violate 
the Act, and the complaint must be dismissed. 

All contentions of the parties presented for the record have been carefully 
considered whether or not specifically mentioned herein. 


Order 
The complaint is hereby dismissed. 


2 Mason’s contention that Mendes’s rejection of the cows was not made in good faith finds 
no support in the record and is therefore rejected. 
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PERISHABLE ACRICULTURAL COMMODITIES ACT 


REPARATION DECISIONS 


WILL BALDWIN, d/b/a W. B. PRODUCE, v. PURE GOLD, INC. 
PACA Docket No. 2-7483. 
Order of Dismissal issued January 14, 1988. 


Dennis Becker, Presiding Officer. 

Complainant, Pro se. 

Thomas R. Oliveri, Newport Beach, California, for respondent. 
Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against respondent 
in the amount of $5,678.75 in connection with a transaction involving the 
shipment of oranges in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter dated 
November 23, 1987, complainant notified the Department that settlement had 
been reached. Complainant, in its letter of November 23, 1987, authorized 
dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


RICHARD S. BROWN INC. v. HOULEHAN, INC. 
PACA Docket No. 2-6928. 
Decision and Order issued January 13, 1988. 


Lettuce-good delivery standards-Consignments-necessity to make good faith efforts to sell- 
Damages-Compensatory damages approximate. 


Where lettuce was rejected because it failed to meet good delivery standards, respondent- 
consignee had obligation to make good faith efforts to sell the goods. Having failed to do so, 
complainant is entitled to compensatory damages. An approximation of damages is appropriate 
when there is no other means by which to make a computation. 


Thomas R. Oliveri, for Complainant. 
Respondent, Pro Se. 
Dennis Becker, Presiding Officer. 


Decision and Order issued January 13, 1988 by Donald A.Campbell, Judicial Officer. 


DECISION AND ORDER 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $1,117.50 in connection with a shipment in 
interstate commerce of lettuce. 
A copy of the report of investigation made by the Department was served 
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upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant, and 
asserting a counterclaim for freight and storage. 

The amount claimed in the formal complaint and the counterclaim does 
not exceed $15,000.00, and the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed an answer to the 
counterclaim, and an opening statement. Respondent filed an answering 
statement to which complainant filed a statement in reply. Both parties filed 
briefs. 


Findings of Fact 

1. Complainant, Richard S. Brown, Inc., is a corporation with an address 
at P. O. Box 4729, Salinas, California 93912. At the time of the transaction 
involved herein, complainant was licensed under the Act. 

2. Respondent, Houlehan, Inc., is a corporation with an address at 9229 
Ward Parkway, Suite 117, Kansas City, Missouri 64114. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On November 16, 1984, complainant sold and shipped to respondent’s 
customer in Kansas City, Missouri 300 cartons of head lettuce at $3.00 per 
carton, plus 65¢ per carton for cooling and $22.50 for a Ryan Temperature 
recorder, for a total contract price of $1,117.50, f.o.b. The lettuce arrived at 
Milgram’s Food Stores on the afternoon of November 20, 1984, where it was 
visually inspected and rejected by respondent’s customer. 

4. Respondent notified complainant on November 20, 1984, that the 
lettuce was not of the condition for which it had contracted. Complainant 
advised respondent that respondent should handle the lettuce for complainant. 
As a result, respondent took the lettuce to a storage place where it was put 
into cold storage. It requested a federal inspection at 2:40 p.m. on November 
20, 1984, which inspection was held at 8:50 a.m. on November 21, 1984, at the 
place of business of Midwest Cold Storage in Kansas City, Kansas. The 
inspection showed in pertinent part as follows: 


Heads or portions of heads not affected by condition defects are fresh 
and crisp. Wrapper leaves only. No decay. Head leaves. Damage by 
discoloration following bruising ranges 1 to 5 heads per carton, average 
10%. Serious damage by crushed heads, in most cartons, 1 to 2 heads, 
some none, average 4%. Decay ranges 1 to 3 heads per carton, 
average 8%, Bacterial Soft Rot, mostly early, some in advanced stages. 


5. Respondent did not sell any of the lettuce for the account of 
complainant. The lettuce was subjected to a second inspection at the business 
of Midwest Cold Storage on December 12, 1984. At that time, it showed that 
the decay had progressed to the point of 80% Bacterial Soft Rot. As a result, 
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the entire lot of lettuce was dumped. Respondent incurred costs with respect 
to the freight and storage of the lettuce. It paid $154.50 for storage for the 
period of time the lettuce was maintained by Midwest Cold Storage. It also 
sustained imputed costs for freight of $600.00, at the rate of $2.00 per carton 
for the lettuce. 

6. A formal complaint was filed in this proceeding on April 12, 1985, 
which was within nine months from the time the cause of action herein arose. 


Conclusions 

Complainant conceded that the lettuce did not make good delivery. As 
shown by complainant’s invoice, to which respondent did not object, the 
contract called for the delivery of lettuce which had no grade. Furthermore, 
good delivery standards were to apply with the exception of bruising and/or 
discoloration following bruising. Therefore, with respect to whether the 
lettuce made good delivery, only the 4% serious damage by crushing and 8% 
Bacterial Soft Rot may be considered. This constitutes 12% condition defects. 
Pursuant to 7 C.F.R. §46.44(a)(2), when lettuce is delivered under a no grade 
contract, at destination it may not contain more than 15% of the heads which 
are damaged by condition defects. However, not more than 5% of the 
damage may involve decay of the head, excluding wrapper leaves. As a result, 
it is clear that complainant’s concession with respect to the condition of the 
lettuce was an accurate reflection of the fact that the lettuce did not make 
good delivery in accordance with federal standards. Also as a result of 
complainant’s admission, there is no issue as to whether transportation 
conditions in this f.0.b. transaction were normal. Complainant has assumed 
responsibility for the failure of the lettuce to make good delivery. 

The issue which remains to be resolved is whether respondent made 
necessary efforts to sell the lettuce after taking dominion over it. Although 
complainant contends that respondent accepted the lettuce, based upon our 
evaluation of the evidence which is available, it is our conclusion that the 
weight of the evidence shows that respondent rejected the lettuce in a timely 
fashion. The affidavit of Peter J. McInerney, of respondent, in which he 
stated that when Milgram’s Food stores looked at the lettuce and rejected it, 
he immediately notified Bob Faulkner of complainant on November 20, 1984, 
was clear and precise insofar as what transpired occurred. Furthermore, we 
are impressed by the fact that respondent immediately asked for a federal 
inspection, which inspection occurred early on the morning of November 21, 
1984. Complainant’s Statement in Reply contains an affidavit by Robert 
Faulkner. Mr. Faulkner attempted to state that respondent never rejected the 
lettuce. He also said that complainant did not authorize the lettuce to be 
dumped. However, Mr. Faulkner’s statements were less clear as to what 
transpired than were respondents. Respondent’s story in this regard is more 
credible and is accepted as reflecting the facts as they occurred. Respondent, 
however, acknowledged that it was asked to handle the lettuce for the account 
of complainant. 

It is our finding that respondent did not utilize due diligence in handling 
the lettuce. When a party accepts delivery, it assumes an obligation as a 
consignee to make reasonable efforts to dispose of the goods in commercial 
channels for the benefit of the consignor. United Food & Produce Co. v. 
Westem Packing Co., 22 Agric. Dec. 828. (1953); Milton J. Mark, Inc. v. 
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Maunawili Produce, Inc., 37 Agric. Dec. 918 (1978). Respondent provided no 
proof that it made any effort to sell the 300 cartons of lettuce during the three 
week period between November 21, 1984, and December 12, 1984, when it 
had a second federal inspection which showed 80% condition defects, as a 
result of which the lettuce was dumped. Therefore, complainant is entitled to 
damages for the market value of the lettuce at the time of arrival. 

The record is bereft of any basis on which to find market value at the 
time of arrival of the lettuce. Clearly, the original market value to 
complainant was $3.00 per carton, if the lettuce had met the delivery 
standards. Therefore, we must conclude that having failed to meet those 
standards, the lettuce should be valued at less than $3.00 per carton. Milton 
J. Mark, Inc. v. Maunawili Produce, Inc., supra. For purposes of resolving this 
dispute, and awarding appropriate damages, we shall compute the value of 
the lettuce at $2.00 per carton, plus 65¢ for cooling, and $22.00 for the Ryan 
recorder, for a total value of $817.50. We are justified in doing this by 
applying complementary principles of law. Milton J. Mark, Inc. v. Maunawili 
Produce, Inc. supra. The transaction is analogous to a rejection and 
subsequent salvage sale. Pursuant to U.C.C. 2-603, when goods “are 
perishable or threaten to decline in value speedily" the party which is 
responsible for salvage must merely make a good faith effort to find an outlet. 
As previously stated, there is no evidence to indicate respondent did so. 
Pursuant to U.C.C. 1-1-6 (See Comment 1), an aggrieved party is only entitled 
to receive compensable damages, and compensatory damages are at best 
approximate rather than “calculable with mathematical accuracy". Therefore, 
our approximation of value as being two thirds of the value if the goods had 
made good delivery is an appropriate approximate value in this regard, given 
the fact scorable condition defects, including bruising, were 22%. 

Respondent, however, is entitled to its cost with respect to this load of 
lettuce. Respondent would like to charge $154.50 for storage. This charge 
will be disallowed because respondent should have disposed of the lettuce in 
some fashion. It is not entitled to expenses for having failed to do something 
it should have done. Respondent is entitled to the freight of $600.00. 
Therefore, deducting $600.00 from $817.50 to which complainant is entitled. 
Respondent’s failure to pay complainant such amount is a violation of section 
2 of the Act for which reparation must be awarded with interest. The above 
resolution of the damages issue makes it unnecessary to award respondent 
damages based upon its counterclaim. Therefore, the counterclaim should 
be dismissed. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $217.50, with interest thereon at the rate of 13% 
per annum, from December 1, 1984, until paid. 
The counterclaim is dismissed. 
Copies of this decision shall be served upon the parties. 





FRANK S. ECKEL, III, and the PRODUCE CENTER, INC., d/b/a SKIP’S 
CONSOLIDATION, v. SAM WANG FOOD CORP., INC. 

PACA Docket No. 2-6886. 

Decision and Order issued on January 13, 1988. 


Thomas R. Oliveri, Complainant’s Representative. 
Respondent, pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $3,213.70 in connection with the sale in interstate 
commerce of a truckload of mixed produce. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which failed to file an answer thereto, as a result of which it was 
held to be in default. After several intermediate steps, a final order of default 
was issued against respondent on September 18, 1984. Respondent appealed 
from that final order of default to the United States. District Court for the 
District of Columbia. By stipulation on the part of both parties, the District 
Court remanded the case to the Department of Agriculture for further 
consideration on the merits by order dated December 20, 1984. Respondent 
then filed an answer to the complaint, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent filed answering 
statement which was not properly sworn. Both parties were given an 
opportunity to file briefs, and complainant did so. 


Findings of Fact 

1. Complainant, Skip’s Consolidation, is a partnership composed of Frank 
S. Eckel, III, and The Produce Center, Inc., with an address at P. O. Box 
3947, Salinas, California 93912. 

2. Respondent, Sam Wang Food Corporation, Inc., is a corporation with 
an address at 1258 Fifth Street, N.E. Washington, DC 20002. At the time of 
the transaction involved herein, respondent was licensed under the Act. 

3. On July 2, 1983, complainant sold and shipped to respondent a 
truckload of mixed vegetables for a total contract price of $3,213.70, f.o.b. 
The load consisted of 105 cartons of celery for a total price of $960.75, 50 
cartons of spinach at $4.80 a carton for a total of $240.00, 59 cartons of 
spinach at a price of $5.75 per carton for a total of $339.25, and 384 cartons 
of lettuce at $4.30 a carton for a total price of $1,651.20. In addition, there 
was a charge of $22.50 for a Ryan temperature recorder. 
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4. Respondent received and accepted the load of mixed vegetables on or 
about July 6, 1983. Respondent acknowledged that the celery and the two 
types of spinach made good delivery. However, it has paid complainant only 
$1,334.90 with respect to those products. 


5. The temperature recorder was placed in the center of the truck. The 
trucker’s bill of lading provided by both complainant as an exhibit to its 
complaint and by respondent in its submission state: "Ryan-in middle of load 
between carton-will not give trailer temp." The temperature recorder, to the 
extent it could be read, showed that a temperature of approximately 50° was 
maintained during the trip. The bill of lading also showed the temperature 
range to be maintained in the truck was between 34° and 36°. 


6. Respondent subjected the 384 cartons of lettuce to a federal inspection 
at 1:10 p.m. on July 6, 1983. It showed in pertinent part that the temperature 
of the lettuce was 44° to 46° F. With respect to condition, the inspection 
showed as follows: 


Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper leaves: Average 3% decay. 
Headleaves: 2 to 5 heads in most cartons, none in some, average 
13% damage by Tip burn. 1 to 4 decayed heads in most 
cartons, none in some, average 8% Bacterial Soft Rot in various 
stages affecting 1 to 3 leaves. 


7. A formal complaint was filed on January 9, 1984, which was within 
nine months from the time the cause of action herein arose. 


Conclusions 

There is no issue with respect to whether respondent should pay 
complainant $1,562.50 with respect to the celery and lettuce which it 
purchased, along with the Ryan temperature recorder. The issue which 
remains for resolution is whether it owes complainant $1,651.20 for the 384 
cartons of lettuce. Complainant contends that the lettuce made good delivery. 
Further, complainant contends that to the extent there were condition 
problems with the lettuce on inspection on July 6, 1983, four days after the 
goods were loaded and shipped, they were the result of problems in transit. 
In this regard, complainant points to the fact that although the bill of lading 
stated that the lettuce was to be maintained at a temperature of 34° to 36°F., 
the temperature recorder showed that it was maintained at approximately 
50°F. This, complainant contends, was sufficient to cause the 24% condition 
defects at the time of inspection. 


Respondent, on the other hand, contends that the placement of the 


temperature recorder was such as to make it highly unlikely that it properly 
reflected the temperature of the entire load during transit. Respondent points 
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out that the other produce in the truck made good delivery. It contends that 
the lettuce was faulty 2t shipping point, thereby making it not in suitable 
shipping condition. 

Having received and accepted the lettuce, respondent has the burden of 
proof to show that it did not make good delivery. Thereon Hooker Co. v. Ben 
Gatz Co., 30 Agric. Dec. 1109, 1112 (1971). We think respondent has me 
that burden of proof. The controlling factor in this case is that the 
temperature of the lettuce at the time of inspection was 44° to 46°F. There 
is no indication that the inspection did not occur shortly after the lettuce 
arrived at destination. We take notice of the fact that four days in transit 
from California to Washington, D.C. by truck is normal. Pulp temperatures 
of lettuce at 45° are considered to be usual. The fact that some of the lettuce 
was one degree higher in temperature is not sufficient for us to conclude that 
during transit the lettuce was subject to abnormal transportation conditions. 


Pursuant to the applicable regulations, a no grade contract, and for 
purposes of this proceeding we treat the contract as involving no grade, 
involving the sale of lettuce may have no more than 15%, by count, of the 
heads in a lot which are damaged at destination by condition defects. Not 
more than 5% of such damage at destination may involve decay affecting any 
portion of the head exclusive of the wrapper leaves. See 7 C.F.R. § 
46..44(a)(2). In this transaction, there were 24% condition defects in the 
lettuce, with 8% of the lettuce having Bacterial Soft Rot on the heads. This 
is sufficiently more than the 5% decay allowed pursuant to the applicable 
regulation, and considerably more than the 15% condition defects allowed 
therein. Therefore, we conclude that the lettuce did not make good delivery. 
J.A. Wood Company v. Senters Brothers, Inc., 25 Agric. Dec. 693 (1966); Let - 
Us-Pak v. Benny Mandel Produce, Inc., 44 Agric. Dec. (1984). 
Respondent also provided a dumping certificate as required by the regulations 
which was dated July 14, 1983. At that time, the federal inspector found that 
the lettuce was "100% decayed or seriously damaged by Tip Burn." The rate 
of deterioration of the lettuce between July 6, 1983, and July 14, 1983, is 
consistent with the breakdown of lettuce when it arrives with as high a 
percentage of condition defects as this load of lettuce did. 


In view if the above, we find that respondent was obligated to pay 
complainant $1,561.50 with respect to the purchase of celery and spinach, 
along with the Ryan temperature recorder. It has already paid complainant 
$1,334.90, leaving $227.50 unpaid. Respondent's failure to pay complainant 
$227.60 is a violation of section 2 of the Act for which reparation must be 
awarded with interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $227.60, with interest thereon at the rate of 13% 
per annum, from August 1, 1983, until paid. 


Copies of this order shall be served upon the parties. 





EMPIRE FRUIT CO., INC., v. RALPH JARSON 


EMPIRE FRUIT COMPANY, INC., v. RALPH JARSON. 
PACA Docket No. 2-7181. 
Decision and Order filed January 12, 1988. 


Jurisdiction - to adjudicate issues relating to damage to reputation. 
Brokers - issuance of false confirmation. 


It was held that the Secretary has no jurisdiction under the Act to adjudicate claims for 
damages to reputation resulting from alledged slanderous statements. Respondent broker was 
found to have issued a false confirmation of sale which resulted in complainant receiving 
substantially less than the invoice price for which respondent led complainant to beleive a load 
of grapes were sold. Complainant was awarded the difference between the invoice price and 
the amount received for the grapes. 


Complainant, pro se. 
Respondent, pro se. 
George S. Whitten, Presiding Officer. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perisable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $12,540.56 in connection with the shipment in 
interstate commerce of a truckload of grapes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant, and 
asserting a counterclaim against complainant for alleged financial loss and 
damage in the sum in excess of $15,000.00 due to damage to respondent’s 
reputation in the trade allegedly caused by the actions of complainant. Upon 
receipt of respondent’s counterclaim, the presiding officer ruled that claims 
based on alleged slanderous statements do not come within the jurisdictional 
limitations of the Act. We agree, and the counterclaim will therefore be 
dismissed. Exuadorian Fruit Import Corporation v. L. & S. Bananas, 18 Agric. 
Dec. 485 (1959); ob-=Groves Produce Company v. Gordon Mayberry and/or 
Marlin Davidson, 10 Agric. Dec. 843 (1951). 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in the section 47.20 of the 
Rules of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition, the 
parties were given an opportunity to file evidence in the form of sworn 
statements, however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Empire Fruit Company, Inc., is a corporation whose 
address is P.O. Box 508, Queen Creek, Arizona. 
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2. Respondent is an individual, Ralph Jarson, whose address is 1407 W. 
Highland Street, Chandler, Arizona. At the time of the transaction involved 
herein respondent was licensed under the Act. 

3. On or about July 9, 1985, complainant, through respondent acting as 
broker, sold to Faro Vitale & Sons, Inc., of Detroit, Micigan, one truckload 
containing 1,560 lugs of Thompson seedless grapes at $10.00 per lug, plus 
70C_ per lug for cooling and palletizing, and $22.50 for a temperature 
thermometer, or a total of $16,714.50 f.0.b. The grapes were shipped to Faro 
Vitale & sons, Inc., on July 9, 1985, and were accepted by such company on 
arrival in Detroit Michigan, on July 12, 1985. 

4. Respondent issued a confirmation of sale which incorrectly stated that 
the Thompson seedless grapes were sold on an open basis, and delayed 
sending such confirmation to complainant. The confirmation was received 
by complainant on July 29, 1985. Complainant immediately protested in 
writing to Ralph Jarson that the confirmation incorrectly showed the sale of 
grapes as open. 

5. Faro Vitale & Sons, Inc., handled the grapes on an open basis and 
remitted net proceeds of $4,173.94 to complainant. 

6. The formal complainant was filed on January 24, 1986, which was within 
nine months after the cause of action herein accured. 


Conclusions 
We have carefully examined all the evidence of record in this proceeding 
and find that respondent violated section 2 of the Act by issuing a false 
confirmation of sale, and that the issuing such confirmation resulted in 
complainant receiving substantially less than the invoice price for which 


respondent led complainant to believe the grapes were sold. The difference 
between the invoice price of $16,692.00 and the $4,173.94 which complainant 
received for this load is $12,540.56. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


Order 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $12,540.56, with interest thereon at the rate of 
13% per annum, from August 1, 1985, until paid. 
Copies of this order shall be served upon the parties. 


FRESH WESTERN MARKETING, INC. v. M. OFFUTT CO., INC. 
PACA Docket No. 2-7533. 
Order of Dismissal filed January 14, 1988. 


Order of Dismissal issued by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against respondent 
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in the amount of $4,060.0 in connection with a transaction involving the 
shipment of lettuce in interstate commerce. Respondent filed an answer 
thereto denying liability to complainant and asserting a counterclaim in the 
amount of $848.75. 

By letter dated November 18, 1987, complainant notified the Department 
that settlement had been reached and that it no longer wished to pursue its 
complaint. By letter dated November 23, 1987, respondent confirmed such 
settlement and notified the Department that it no longer wished to pursue its 
counterclaim. Complainant, in its letter of November 18, 1987, authorized 
dismissal of its complaint filed herein. Respondent, in its letter of November 
23, 1987, authorized dismissal of its counterclaim filed herein. 

Accordingly, the complaint is hereby dismissed. The counterclaim is 
hereby dismissed. 

Copies of this order shall be served upon the parties. 


GRANADA MARKETING, INC., a/t/a RICHARD A. GLASS CO. v. JOS. 
NOTARIANNI & COMPANY, INC. 

PACA Docket No. 2-7191. 

Decision and Order filed January 12, 1988. 


Consignment - terminology constituting authorization to handle on. Normal transportation - 
failure to prove. Damages - failure to prove. 


Complainant sold respondent a truck load of grapes which arrived with damaged containers 
and were accepted by respondent. Complainant’s instructions to "work out the load" did not 
constitute authorization to handle load on a consignment basis. Respondent failed to meet 
burden of providing transportation service and conditions to have been normal and 
consequently failed to show a breach by complainant. Respondent also failed to prove damages 
even if a breach load had been shown. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for Complainant. 
Sal Cognetti, Jr., Scranton, Pennsylvania, for Respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $4,616.10 in connection with the shipment in 
interstate commerce of a truckload of grapes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
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verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant filed a 
brief. 


Findings of Fact 

1. Complainant, Granada Marketing, Inc., is a corporation a/t/a Richard 
A. Glass Company, whose address is 82-025 Avenue 44, Indio, California. 

2. Respondent, Jos. Notarianni & Company, Inc., is a corporation whose 
address is 301 Genet Street, Scranton, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On or about May 31, 1985, complainant sold to respondent through 
Tom Lange as broker, one truckload of grapes consisting of 671 cartons of 
1,089 lugs of Perlette, 22 pourd, F.P. Granada lable, at $14.00 per container, 
plus 10¢ per container for palletization, 60e per container for precooling, and 
$22.50 for a temperature recorder, or a total of $25,894.50 f.o.b. 

4. The grapes were shipped by truck from loading point in Indio, 
California,on May 31, 1985, to respondent in Scranton, Pennsylvania. 

5. Following arrival at respondent’s place of business in Scranton, 
Pennsylvania, the grapes were federally inspected on June 6, 1985, at 1:00 p.m. 
while being unloaded from the truck at respondent’s warehouse. The 
inspection showed temperatures as 46° F. top and 48°F. bottom at the rear 
doors. The inspection report recorded the applicant’s statement that the load 
consisted of 1,760 lugs and further reported in relevant part as follows: 


SIZE: Bunches and berries generally medium. 

Condition of load and containers: The (3) pallets in front end of trailer 
and the (3) pallets near rear doors are shifted out of upright position 
towards sides or front of trailer with many cartons being crushed or 
compressed on one or more ends up to 3 inches. 

Quality and Condition: Grade defects within tolerance. Generally firm 
stems green and pliable. Averages 3% shattered berries. Averages less 
than 1/2 of 1% decay. 

Grade: U.S. No. 1 Table 

Remarks: Inspected during process of unloading trailer. 


6. Respondent notified complaint through the broker on June 6, 1985, that 
there was damage to approximately 528 cartons of the grapes at time of 
arrival. Complainant informed respondent through the broker that a federal 
inspection should be obtained. 

7. Respondent has paid complainant $21,278.40, which leaves $4,616.10 
still due and owing to complainant. 

8. The formal complaint was filed on January 3, 1986, which was within 
nine months after the cause of action herein accrued. 


Conclusions 


Complainant brings this action to recover the balance of the purchase 
price of a truckload of grapes sold and shipped to respondent. The record 
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shows that respondent accepted the grapes on arrival and promptly 
complained to complainant through the broker that 528 containers of the 
grapes had arrived in a damaged condition. Respondent maintains that it was 
informed by complainant through the broker that it should document the 
damage done to the truckload and "work out the load." We have held many 
times that such terminology does not constitute authorization to handle a load 
on consignment of the account of a shipper. See B & L Prod. of AZ v. Mim’s 
Produce, 37 Agric.Dec. 201 (1978). 

Respondent asserts that the load of grapes was improperly loaded in that 
air bags were not properly inflated, and that therefore the shifting of the load 
and consequent crushing of the cartons as shown by the federal inspection of 
the grapes on arrival was caused by the shipper. Complainant replied that air 
bags were inserted in all loads and properly inflated, and that the grapes were 
properly loaded. It is clear that the grapes were sold on an f.o.b. basis and 
that they were accepted by respondent when respondent unloaded such grapes 
from the truck. See Crown Orchard Co. v. Mid-Valley Prod. Corp., 34 Agric. 
Dec. 1381 (1975). In an f.0.b. sale, the shipper warrants that the produce sold 
is to be placed free on board the truck at shipping point in suitable shipping 
condition. The buyer assumes all risk of damage and delay in transit not 
caused by the seller. Suitable shipping condition is defined as meaning that 
the produce is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the parties. See 
7C.F.R. § 46.43 (i) & (j). In such an f.o.b. sale, where the buyer accepted the 
produce, such buyer has the burden of proving that transportation service and 
conditions were normal so as to cause the suitable shipping condition warranty 
to be applicable. See Watson Distributing v. Fruit Unlimited, Inc., 42 Agric. 
Dec. 1613 (1983). In this case, respondent has failed to meet its burden of 
proving by a preponderance of the evidence that transportation service and 
conditions were normal. Respondent's assertion that air bags were improperly 
inflated is not supported by the record in this proceeding. We find that 
transportation service and conditions were abnormal, and that the warranty of 
suitable shipping condition is not applicable. Consequently, respondent has 
failed to show a breach of contract on the part of complainant. 

In addition, it should be noted that the federal inspection at destination, 
contrary to the assertion of respondent, applied to both the cartons of grapes 
which were damaged as well as to the remaining undamaged cartons of 
grapes. Such inspection showed that the grapes themselves were in good 
condition and met the requirements of the U.S. No. 1 grade. While certainly 
the mere crushing of the carton, if caused by complainant, would constitute 
a breach of contract, respondent would have still had to show damages 
resulting from such a breach. Even if respondent had established a breach on 
the part of complainant, respondent failed to demonstrate damages in this 
proceeding. Although respondent submitted what it termed as "account sales" 
the document was undated and did not show a breakdown of the actual sales 
of the grapes. Such document merely showed 1,232 containers of the grapes 
at the contract price of $14.70 per container, and the remaining 525 containers 
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of grapes at $6.00. There is nothing in the record to show how respondent 
arrived at the $6.00 figure for the grapes in the damaged containers. See 
Elggren & Sons Co. v. Wood Co., 11 Agric. Dec. 1032 (1952). The failure of 
respondent to render a proper accounting would have precluded the award of 
damages in this case in any event. See Anthony Brokerage, Inc. v. The Auster 
Company, Inc., 38 Agric. Dec. 1643 (1979). We concluded that respondent, 
having accepted the grapes, became liable to complainant for the full purchase 
price thereof, or $25,894.50. Respondent has paid complainant $21,278.40 of 
this amount, which leaves a balance of $4,616.10 still owing to complainant. 
Respondent’s failure to pay complainant such amount is a violation of section 
2 of the Act for which reparation should be awarded to complainant with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,616.10, with interest thereon at the rate of 13% 
per annum, from July 1, 1985, until paid. 
Copies of this order shall be served upon the parties. 


HORWATH AND CO., INC. a/t/a GONZALES PACKING COMPANY v. 
MIM’S PRODUCE, INC. 

PACA Docket No. 2-7071. 

Decision and Order filed January 12, 1988. 


Rejection - Commercial unit rule not applicable. 

Where tomatoes were shipped under two separate contracts buyer did not violate commercial 
unit rule by attempting to accept one contract and reject the tomatoes shipped under the other 
contract. Here the seller of the rejected tomatoes failed to meet its burden of showing that its 
tomatoes complied with the terms of the contract and failed to show that the rejection was 
without reasonable cause. Therefore the complaint was dismissed. 


Peter V. Train, Presiding Officer. 
Thomas Oliveri, Newport Beach, California, for Complainant. 
DeWayne N. Morris, Birmingham, Alabama, for Respondent. 


Decision and Order issued by Donald A.Campbell, Judicial Officer. 


DECISION AND ORDER 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the Act. A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of $3,886.50, in 
connection with a sale of tomatoes in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report of 
investigation were served upon respondent. A copy of the report of 
investigation was served upon complainant. 

Respondent filed an answer admitting the purchase of the tomatoes from 
complainant, but alleging that the tomatoes were rejected because they were 
not of the quality and condition represented by complainant. 

Since the amount claimed in damages does not exceed $15,000.00, the 
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shortened procedure provided for in section 47.20 of the Rules of Practice (7 
C.F.R. § 47.20) applies. Pursuant to such procedure, the parties were given 
an opportunity to submit evidence in the form of verified statements. 
Complainant filed on opening statement. Respondent filed an answering 
statement. Complainant also filed a brief. 


Findings of Fact 

1. Complainant, Horwath and Co., Inc., hereinafter referred to as 
complainant, is a corporation also trading as Gonzales Packing Co. Its post 
office address is P.O. Box 58, Gonzales, California 93926. 

2. Respondent, Mim’s Produce, Inc., hereinafter referred to as respondent, 
is a corporation whose post office address is 2501 3rd Place, West 
Birmingham, Alabama 35204. 

3. Both parties are, and at the time of the transaction involved herein 
were, licensed under the Act. 

4. On July 23, 1985, in the course of interstate commerce, complainant 
orally contracted to sell respondent 720 cartons of U.S. combination pink 
tomatoes at a total f.o.b. price of $2,880.00. 

5. The contract was negotiated by David Baker, a broker located in 
Newman, California. 

6. The tomatoes were shipped on July 24, 1987, along with a load of 
tomatoes shipped by GAC Produce Company via truck arriving at its 
destination in Birmingham, Alabama on July 26, 1987. 

7. Respondent, believing the tomatoes to be overripe and not meeting 
contract specifications, refused to take complainant’s tomatoes, although it 
accepted and paid for the tomatoes shipped by GAC Produce. 

8. A federal inspection of 5 pallets of complainant’s tomatoes was made 
at 10:30 a.m. July 26, 1987, the relevant results of which were as follows: 

Inspection Location: Applicant’s warehouse. 

Condition of Equipment: Temperature controls not in operation. 

Doors closed. 

Products Inspected: Tomatoes in cartons marked: Gonzales Pride, 

California Tomatoes, net wt. 25 Ibs, Gonzales Packing Co., Gonzales, 

CA.", stamped to denote size (Ex Lg and Large noted). Applicant’s 

count 720 cartons. 

Condition of Load: Partly unloaded. Palletized load, 2 pallets wide, 

lengthwise or crosswise 2 and 3 rows, 9 layers per pallet. 

Condition of Pack: Jumbo pack, well fitted. 

Temperature of Product: Near side doors: Top 60°F, Bottom 59°F. 

Condition: Average approximately 10% green and breakers, 5% 

turning and pink and 70% light read and green. Soft generally 3 to 

36%, few none, average 13%. Decay half none, half, 3 to 9%, average 

4% watery soft Rot in various stages. 

Remarks: Load made accessible for inspection by applicant. 

9. Upon respondent’s rejection, complainant had the tomatoes sold for the 
account of whom it may concern by Grant Tomato Co. Grant was unable to 
sell all of the tomatoes. Grant received $514.50 for the tomatoes it sold, paid 
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freight of $1,500.00, and also paid $21.00 for the second inspection on August 
7, 1987, which justified its dumping of most of the tomatoes, leaving the 
amount of $1,006.50 owed it. 

10. The formal complaint was filed on November 5, 1985, which was 
within nine months after the cause of the action herein accrued. 


Conclusions 

There is no dispute as to the contract for the purchase and sale of 
tomatoes at a total f.o.b. price of $2,880.00. Similarly, there is no dispute that 
respondent attempted to reject the tomatoes, and complainant was therefore 
forced to resell them at a loss. Complainant asserts that the respondent 
wrongfully rejected the tomatoes. 

Before addressing this issue, we must first determine whether respondent 
had the option of accepting a portion of the load and rejecting the other. It 
is clear that respondent cannot accept a part of a commercial unit and 
rejected the remainder. U.C.C. 2-601. Under the facts of this case, there 
were separate contracts with GAC and Gonzales. Accordingly, the 
commercial unit rule does not apply and respondent was not required to 
accept or reject both the GAC and Gonzales tomatoes. See 7 C.F.R. § 
46.43(ii). 

The question then becomes whether respondent had reasonable cause to 
reject the Gonzales tomatoes. Complainant, as the party alleging rejection 
without reasonable cause, has the burden of proving the contract terms and 
its compliance therewith. S.P. Lipoma v. C.H. Robinson, 29 Agric. 499, 508 
(1970). In determining whether there has been an improper rejection, we 
must first determine the terms of the contract. The complaint does not 
specify a grade, but merely claims that the contract called for pink tomatoes. 
The broker’s confirmation of sale specifies U.S. combination pink (Ex 1B to 
Report of Investigation). This document, prepared by a disinterested third 
party, is persuasive evidence of the contract specifications. Kern Ridge 
Growers v. T.J. Power & Co., 40 Agric. Dec. 425 (1981). Accordingly, we find 
that the contract called for U.S. combination pink tomatoes. 

The inspection report showed that as of 10:30 am. on July 26, 1987, 
approximately 2 1/2 hours after arrival, there was an average of 13 percent 
soft tomatoes and an average of 4 percent decay. Additionally, with respect 
to color, approximately 10 percent of the tomatoes were green and turning 
and 70 percent were light red and red. A comparison of the inspection results 
with the tolerances prescribed in the regulations (7 C.F.R. § 51.1861) shows 
that the tomatoes were out of tolerance. The tolerance for defects en route 
or at destination is five percent for tomatoes which are soft or affected by 
decay (7 C.F.R. § 51.1861(b)(2)(1). Additionally, "pink" tomatoes are 
tomatoes which are more that 30 percent but less that 60 percent pink or red 
color. Furthermore, the tolerance for off color is ten percent in any lot which 
fail to meet the color specified, including therein not more that 5 percent for 
tomatoes which are green when any term other than "Green" is specified (7 
C.F.R. § 51.1861(f)). Here approximately 10 percent were green or breakers 
and 70 percent were light red and red. Therefore, at least 20 percent were off 
color. 

It is clear, therefore, that the tomatoes did not meet the specifications of 
the contract. Complainant argues, however, that its warranty of suitable 
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shipping condition is not applicable because the temperature of the tomatoes 
(59-60°F) at inspection indicates abnormal transportation service. In addition 
it offers evidence that the Ryan recording tape registered 4° too low. 
Respondent, however, states that the temperature rise was likely due to the 
tomatoes being out on the dock for 2 % hours in 88° weather, and asserts that 
the poor condition cannot be attributed solely to this fact. It also points out 
that the GAC tomatoes arrived in good condition. While we find that the 
condition of the GAC tomatoes is not dispositive, we agree that it was unlikely 
that the exposure on the dock for a relatively limited time would cause the 
degree of softness, decay, and off-color as found here. In this regard, it is 
significant that Mr. Grant’s (the person chosen by complainant to resell the 
tomatoes) affidavit contains the statement that "[Flor the tomatoes to have 
been as soft as they were when they arrived at Mim’s Produce Company, the 
Gonzales tomatoes had to have been overripe when they left Gonzales, 
California two days earlier." 

We find, therefore, that complainant has failed to meet its burden of 
proving that the tomatoes made good delivery. Respondent was, therefore, 
entitled to reject the Gonzales tomatoes. In view of this, the Complaint must 
be dismissed. 


Order 
The complaint shall be dismissed. 


Copies hereof shall be served upon the parties. 


KARL’S FARM v. ORGANIC FARM’S, INC. 

PACA Docket No. 2-7076. 

Order on Reconsideration and Denial of Petition to Reopen filed January 14, 
1988. 


Order issued by Donald A. Campbell, Judicial Officer. 


Order On Reconsideration and Denial of Petition to Reopen 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued August 14, 1987, awarding reparation to complainant against 
respondent in the amount of $8,546.80. Complainant sought to recover a total 
of $22,646.80, but the major portion of complainant’s claim was denied. On 
September 14, 1987, after receiving an oral extension of time, respondent filed 
a petition to reconsider and to reopen to take further evidence. On October 
7, 1987, the order of August 14, 1987, was stayed and complainant was granted 
fifteen days from date of receipt of respondent’s petition to file an answer 
thereto. Complainant filed an answer to the petition on November 4, 1987. 

Respondent contends in its petition that the evidence of record 
demonstrated that the subject shipments of perishable produce were all 
properly rejected by respondent and that it was advised by complainant to sell 
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what could be sold and take a credit for the remainder. Respondent states 
"This is attested to under oath in the Respondent’s Answer." An examination 
of the answer shows that this statement was made only as to the firs and last 
of the eight shipments. In addition, the person making the statement "under 
oath" was respondent’s president Joseph Dunsmoor. In regard to the first 
shipment the statement is as follows: 


Mr. Slatner was further informed that the suntans were rejected and 
asked how they should be disposed of. Mr. Richard Kozlow of 
Organic Farms, Inc. indicated to Mr. Slatner that respondent could take 
the suntans on consignment, try to sell what they could,and dispose of 
the remainder. 


It seems obvious that the person directly involved in the alleged conversation 
with Mr. Slatner was Richard Kozlow and not Mr. Dunsmoor. Respondent’s 
counsel should hardley be surprised that we found that the produce was 
accepted and that there was not settlement in view of Mr. Slatner’s sworn 
denial of this hearsay declaration in the answer (see Reply to Counterclaim, 
paragraph 9). Mr. Dunnsmoor’s sworn statement in regard to the last 
shipment is as follows: 


Exhibits 16 and 17 represented the las shipment made by complainant. 
As with the prior shipments (perhaps due to the weather), the produce 
received ws simply decayed and rotten to a large extent and the invoice 
was suitably adjusted. Mr. Slatner was informed of this over the 
telephone and agreed to accept payment for the which was 
acceptable. 


While Mr. Dunsmoor does not say who spoke with Mr. Slatner we see no 
reason to suppose that thisstatement is not also hearsay. We also see no 
reason to interpret the ambiguous phrase "As with the prior shipments..." as 
applying to the last sentence of the statement. Our finding in our order of 
August 14, 1987, in regard to respondent’s acceptance of the produce is fully 
supported by the relevant evidence. 

Respndent also alleges that we improperly calculated the payments acutally 
made by respondent so as to result in an overstatement of the amount due 
from respondent. Respondent asserts that all the shipments together total 
$15,598.50, that complainant asserts in paragraph 6 of his complaint that 
respondent has paid $7,947.45, and that after deducting the $175.00 
reimbursement to the trucker and the $10.00 credit with respect to the 
12/26/84 shipement the correct amount due and owing would be $7,466.05. 
However, while we correctly found $15,598.50 to be the total of the prices of 
the shipments, complainant claimed $16,511.12 in the complaint as the total. 
Complainant then gave respondent a credit of $912 increase in the total 
amount stated as paid by respondent. It is eviden that this was a credit and 
not a actual payment by respondent. Thus, when we found as a matter of fact 
that the original price of the suntans was, as claimed by respondent and, in 
_ effect, amitted by complainant, actually $9.50 or $912 less that invoiced, it was 
only appropriate that this credit should be subtracted from the amount stated 
as paid by complainant in his complaint. 
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In regard to the new evidentiary matters which respondent wishes us to 
consider by reopening this proceeding, wecan find no reason why such 
evidence was not submitted during the shortened procedure. See Boler Fruit 
& Vegatable Company v. J. Lerner & Son, 19 Agric. Dec. 495 (1960). 

We have carefully considered the other mattes raised by respondent for 
reconsideration, as well as the matters reffered toabove, and find that the 
order of August 14, 1987, is supported by the evidence and the law applicable 
thereto. Accordingly, respondent’s petition is dismissed and the stay order of 
October 7, 1987, is vacated. The reparation awarded by our order of August 
14, 1987, shall be paied within thirty (30) days from the date of this order. 

Copies of this order shall be served upon the parties. 


LUSK BROKERAGE & DISTRIBUTING v. SUNRISE PRODUCE, INC. 
PACA Docket No. 2-6969. 
Decision and Order filed January 13, 1988. 


Brokers-statements entitled to great weight - Brokers-duties - Contracts-right to cover - 
Damages-difference between contract price and cost of cover. 


Where seller could not deliver onions provided for in contract, buyer had right to cover. Its 
measure of damages was difference between original contract price and cost of cover. Broker 
not liable where it exchanged information between the parties in a timely manner. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Gregory C. Horn, Beverly Hills, California, for Respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $2,599.50 in connection with a transaction 
involving a contract by which respondent was to ship various types of onions 
to complainant in interstate commerce. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened procedure provided in section 47.20 of the Rules of Practice 
(7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case, as 
is the Department’s report of investigation. In addition, the parties were given 
the opportunity to file additional evidence in the form of sworn statements. 
Respondent filed an answering statement. Although given an opportunity to 
file briefs, neither party did so. 





Findings of Fact 

1. Complainant, Lusk Brokerage & Distributing, is a partnership 
composed of Terry A. Lusk and R.R. Lusk, with an address at 5700 Mabry 
Drive, Clovis, New Mexico 88101. 

2. Respondent, Sunrise Produce, Inc., is a corporation with an address at 
P.O. Box 345, Payette, Idaho 83661. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On November 20, 1984, respondent sold to complainant a truckload of 
various types of onions which were to be U.S. No. 1 dry onions for a total 
price of $6,787.50, delivered. Delivery was to occur when trucking became 
available. Trademark Produce & Sales of Kennewick, Washington, was the 
broker for this transaction. It issued a broker’s memorandum of sale of 
November 20, 1984, which confirmed the above-stated terms of contract. 

4. Trucking became available on November 28, 1984. However, 
respondent was not able to fulfill contract terms. Therefore, through the 
broker, respondent agreed that the receiver "may buy against load booked." 
This agreement was confirmed in a broker’s memorandum dated November 
28, 1984, with a time set forth thereon of 3:30 p.m. 

5. Complainant covered the contract by purchasing the exact types of 
onions from Henry Ankeny Company located in Nampa, Idaho, for a total- 
purchase price of $7,815.00, f.0.b., plus freight of $1,572.50, or a total price of 
$9,387.50, exactly $2,600.00 more than its contract price with respondent. 

6. A formal complaint was filed on May 30, 1985, which was within nine 
months of the time the cause of action herein arose. 


Conclusions 

The dispute in this proceeding centers around the question as to whether 
respondent made a conditional sale of various types of onions to complainant, 
or whether the sale was without the condition attached that U.S. No. 1 onions 
of various types and sizes would be available. The underlying facts are not at 
issue. A contract was entered on November 20, 1984, for delivery of various 
types of onions to complainant, which onions were to be U.S. No. 1. 
Respondent was not able to do so when a truck became available on 
November 28, 1984. Respondent maintains that complainant understood that 
the onions it had for possible shipment might not meet U.S. No. 1 
requirements, and that its ability to ship such onions was dependent upon 
there being a sufficient quantity of the various kinds for that purpose. 
Complainant maintains that the contract did not have such a condition 
attached. Respondent says that its position is the preferred one by virtue of 
the fact that it would never have sold the kinds of onions it did at the prices 
at which it was willing to sell them had the contract not been conditional. 
However, respondent provided no direct information as to the market price 
at the time the contract was entered. Complainant, on the other hand, 
maintained that the contract was not conditional. 

The broker, Trademark Produce & Sales, provided two memoranda of 
sale. The first memoranda, issued on November 20, 1984, contained no 
statement of conditions with respect to the contract although there was a 
section at the bottom of such memorandum for "special instructions and/or 
terms." The second memorandum issued on November 28, 1984, made a 
statement with respect to what happened with respect to this transaction. 
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Trademark stated "Onions, due to quality, could not be shipped-shipper 
agreeds (sic) that receiver may buy against load booked." Unless provided 
otherwise, as an ostensibly neutral third party, a broker’s statements are 
entitled to great weight. Homestead Tomato Packing Co. v. Mim’s Produce, 
Inc., 43 Agric. Dec. __ (1984); Kern Ridge Growers v. TJ. Power & Co., 40 
Agric. Dec. 425 (1981). Although respondent contends that Trademark did 
not carry out its duties as a broker, there is insufficient evidence in this record 
for us to draw such a conclusion. Indeed, based upon the apparent timeliness 
of the two memoranda which were issued by Trademark, it is our conclusion 
that Trademark did properly carry out all of its duties as a broker. Therefore, 
complainant is entitled to damages for respondent’s failure to deliver in 
accordance with contract terms. 

Complainant sought to cover its contract with respondent by purchasing 
exactly similar onions from another business located in Idaho, namely Henry 
Ankeny Company. The total cost for these onions was $9,387.50, exactly 
$2,600.00 more than it would have cost had respondent made good on the 
contract terms. Complainant is entitled to cover at a reasonable cost. U.C.C. 
2-712; Feldman Brothers Produce Co., Inc. v. A. Pellegrino & Sons, 32 Agric. 
Dec. 1845 (1973); Produce Distributors v. Mutual Vegetable Sales, 29 Agric. 
Dec. 1105 (1970); Williams Farms v. Thomas A. Curtins, 43 Agric. Dec. 
(1984). Complainant did so. Furthermore, we find that complainant’s efforts 
were timely and were undertaken in a manner which was designed to mitigate 
damages to the extent possible. 

In view of the above, respondent owes complainant $2,600.00 for its failure 
to deliver onions for by contract. Its failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation must be awarded 
with interest. 

Order 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,600.00, with interest thereon at the rate of 13% 
per annum, from January 1, 1985, until paid. 

Copies of this order shall be served on the parties. 


JEROME M. MATTHEWS, d/b/a MATTHEWS GROVES v. QUONG YUEN 
SHING & CO. 

PACA Docket No. 2-7333. 

Dismissal of Petition for Reconsideration filed January 14, 1988. 


Dismissal of Petition issued by Donald A. Campbell, Judicial Officer. 


DISMISSAL OF PETITION FOR RECONSIDERATION 
On October 14, 1987, a decision and order was filed in the above- 
captioned matter in favor of the complainant for $8,141.25, the amount sought 
in connection with the sale of seven loads of longnans, an oriental fruit. The 
file indicates that on October 19, 1987, the Decision and Order was served on 
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respondent. The letter accompanying the Decision specifically stated: "Unless 
we are advised of payment of the reparation award or that an appeal has been 
filed in the United States District Court, the order becomes final on 
November 13, 1987." 

Section 47.24(a) of the Rules of Practice Under the Perishable Agricultural 
Commodities Act, 1930 (7 C.F.R. § 47.24(a)) provides, in relevant portion: 
"A portion of rehearing or reargument of the proceeding, or for 
reconsideration of the order, shall be made by petition to the Secretary filed 
with the Division within 10 days after the date of service of the order." The 
file indicates that respondent’s letter protesting the Decision, which will be 
considered a petition for rehearing, while dated November 13, 1987, and 
mailed on November 16, 1987, was not received by the Department until 
November 23, 1987. Under any of the three dates, respondent’s petition for 
reconsideration would have been filed late, and would have to be rejected for 
that reason. However, as the cover letter accompanying the Decision and 
Order specifically stated that the Decision became final on November 13, 
1987, the Department lost jurisdiction to even consider the respondent’s 
petition. 

Although it is irrelevant to the disposition of this matter, respondent’s 
petition for reconsideration objected to the Decision without benefit of 
hearing. Section 47.15(a) of the Rules of Practice (7 C.F.R. § 47.15(a)) 
provides, in relevant part: 

When the amount of the damages claimed, either in the complaint or 

in the counterclaim, does not exceed $15,000 an oral hearing shall not 

be held, unless deemed necessary or desirable by the Division or unless 

granted by the examiner upon application of complainant or respondent 

setting forth the peculiar circumstances making an oral hearing 

necessary... . 

No such application was made by either party. 
The respondent’s petition for reconsideration is dismissed. 


W. H. MCLEOD & SONS, v. THE CHARLESTON COUNTY WHOLESALE 
VEGETABLE MARKET, INC., 

PACA Docket No. 2-6707. 

Decision and Order Filed January 15, 1988. 


Jurisdiction - 9 month statue of limitations. 


Where complainant filed more than nine months after payment was due, tribunal lacks 
jurisdiction over the cause of action. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 





McLEOD & SONS v. CHARLESTON COUNTY WHOLESALE VEG. MARKET, INC. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A timely 
complaint was filed in which complainant seek an award of reparation against 
respondent in the amount of $10,498.38 in connection with the shipment in 
interstate commerce of its spring 1983 crop of pickled cucumbers and squash. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto admitting liability in the amount of 
$736.20, and denying liability with respect to the remaining $9,762.18. As a 
result of the admission of liability on the part of respondent, an order was 
issued on February 21, 1985, ordering respondent to pay complainant $736.20. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant file an opening statement. Respondent filed an answering 
statement, and complainant filed a statement in reply. Neither party filed a 
brief. 


Findings of Fact 

1. Complainant, W. H. McLeod & Sons, is a partnership compose of C. E. 
McLeod, Jr., W. H. McLeod, Jr., and George A. McLeod. Its post office 
address is P.O. Box 300, Seabrook, South Carolina 29940. 

2. Respondent, The Charleston County Wholesale Vegetable Market, Inc., 
is a corporation with an address at P.O. Box 30218, St. Andrew’s Branch, 
Charleston, South Carolina 29407. At the time of the transactions involved 
herein, respondent was licensed under the Act. 

3. In April, 1983, complainant sold through respondent its spring crop of 
pickled cucumbers and squash. Shipment of those commodities was made in 
May and June, 1983, and also included the shipment of spaghetti and 
butternut squash. The latest shipment of any of the commodities involved 
was received on June 20, 1983. There was an understanding between 
complainant and respondent that respondent was to pay complainant in 
fourteen days after commodities were shipped. 

4. Respondent paid complainant a large sum of money, but complainant 
contended that $10,498.38 was still due and owing with respect to its corp. 
Respondent admitted owing $736.20, as a result of which an order was issued 
that it pay such sum to complainant. That left $9,762.18 allegedly still owing. 

5. A formal complaint was filed on October 4, 1984. An informal 
complaint was filed on April 23, 1984. Neither complaint was filed within 
nine months of the time the last payment was due. 


Conclusions 
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This tribunal lacks jurisdiction to consider the merits of the claims of 
complainant in this proceeding. Pursuant to 7 U.S.C. “S 499(a), a complaint 
must be filed within nine months of the time a cause of action arises. The last 
transaction for which payment was due occurred on June 20, 1983, when the 
last receiver received the goods. By its own admission, complainant was to be 
paid within fourteen days of the time the goods were received by the receiver 
chosen by respondent to purchase the goods. Therefore, payment was due on 
July 4, 1983, with respect to the last goods sold. There is no way around the 
jurisdictional requirement that a complaint be filed within nine months of the 
time a cause of action arises. Therefore, the filing of the informal complaint 
on April 23, 1984, occurred 19 days alter that the July 4, 1983, due date for 
the last payment. This deprives the Department of Agriculture of jurisdiction 
to consider the merits of this case. See Sanders & Drake v. Gardner Brothers, 
31 Agric. Dec. 128 (1972); Seald Sweet Growers, Inc. v. Superior Produce, Inc. 
43 Agric. Dec. _ (1984). Had respondent claimed that there was a statute 
of limitations imposed with respect to the $736.20, an order that it pay that 
amount would not have been issued. However, since the time for petitioning 
for reconsideration with respect to that order has long since run, this 
Department lacks jurisdiction to do anything about rescinding the order. 

In view of the above, the complaint in this proceeding must be dismissed. 


Order 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


MENDELSON-ZELLER CO., INC., v. WEST COAST PRODUCE SALES, 
INC. 

PACA Docket Number 2-6816. 

Decision and Order filed January 13, 1988. 


Evidence - unsworn pleadings. 


Complainant made a prima facie showing it was owed money. Respondent filed only an unsworn 
Answer, which has no evidentiary value. Therefore, complainant prevailed. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondent in the amount of $6,842.10 in connection with the sale and 
transportation in interstate commerce of two truckloads of mixed produce. 

A copy of the report of investigation made by the Department was served 
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upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto admitting liability to complainant 
in the amount of $6,659.15. As a result of its admission of liability, an order 
for undisputed amount of $6,659.15 was issued on July 2, 1985, leaving $182.95 
in dispute. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Neither party did so. Although given an opportunity to file briefs, neither 


party did so. 


Findings of Fact 

1, Complainant, Mendelson-Zeller Co., Inc., is a corporation with an 
addres at 450 Sansome Street, San Francisco, California 94111. 

2. Respondent, West Coast Produce Sales, Inc., is a corporation with an 
addres at P.O. Box 3072, Visalia, California 93278. At the time of the 
transactions involved in this proceeding, respondent was licensed under the 
Act. 

3. On August 16, 1984, and September 10, 1984, complainant sold to 
respondent two truckloads of produce, the first of which ws shipped to Texas, 
and the second of which was shipped to Jacksonville, Florida, destined for 
Puerto Rico. Both transactions were f.o.b. point of orgin. The total contract 
price with respect to the two truckloads of produce was $10,299.80. From this 
amount, complaiant deducted $3,457.70 for brokerage which it owed to 
respondent on previous dealings, leaving for determination in this proceeding 
$6,842.10, $6,659.15 of which has already been admitted as owing by 
respondent. 

4. A formal complaint was filed on January 28, 1985, which was within 
nine months of the time the causes of action herein arose. 


Conclusions 

This case is easily resolved. Complainant filed a complaint which was 
sworn to, to which it attached invoices which reflected the total contract 
amount for the two transactions in issue was $10,299.80. From this amount, 
complainant deducted $3,457.70 which it owed as brokerage on prior deals 
with respondent, leaving this tribunal to determine whether respondent owed 
it $6,842.10. Respondent subsequently admitted in its unsworn answer that 
it owes $6,659.15. This left $182.95 for ultimate determination as liability, an 
order for undisputed amount having been issued on July 2, 1985. An unsworn 
answer can be given no evidentiary value. Frank W. Prillwitz, Jr. v. Sheehan 
Produce, 19 Agric. Dec 1213 (1960). Therefore, having carried its initial 
burden of proof that the transactions occurred, and that the amounts involved 
were as set forth in the complaint, complainant must prevail in this 
proceeding. In view of the above, we find that respondent has failed to pay 
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complainant $182.95, which failure constitutes a violation of section 2 of the 
Act for which reparation should be awared with interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation $182.95, with interest thereon at the rate of 13% 
per annum, from October 1, 1984, until paid. 
Copies of this order shall be served upon the parties. | 


MIEDEMA PRODUCE, Inc., v. BRIDGES AND LANDIS, A/T/A GARDEN 
FRESH AND/OR LANDIS PRODUCE CO., AND/OR ROBERT SWIFT & 
CO., INC. 

PACA Docket No. 2-6909. 

Decision and Order filed January 12, 1988. 


Dennis Becker, presiding officer. 
Complainant, pro se. 
Gregory C. Horn, for respondent. 


Decision and Order issued by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation against 
respondents,jointly and severally, in the amount of $3,284.00 in connection 
with the sale and shipment in interstate commerce of a truckload of mixed 
vegetables. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon the 
respondents. Respondents Garden Fresh and Landis Produce Company failed 
to file answers, and are in default. Respondent Robert Swift & Co., Inc., filed 
an answer in which it denied the allegations of the complaint. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.R.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given the opportunity tofile additional evidence in the form of sworn 
statements. Neither party did so. Although given an opportunity to file briefs, 
neither party did so. 


Findings of Fact 
1. Complainant, Miedema Produce, Inc., is a corporation with an address 
at 5005 40th Avenue, Hudsonville, Michsonville, Michigan 49426. 
2. Respondent, Bridges & Landis Produce, a/t/a Garden Fresh, is a 
partnership composed of Gary Landis, Lynn Landis, Jim Landis, Don Bridges, 
and Jimmy Bridges, with a post office address at Ne 1 Market Plaza, North 
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Little Rock, Arkansas 72117. At the time of the transaction involved herein, 
respondent Garden Fresh was subject to license under the Act. 

3. Respondent, Landis Produce Co., is a partnership composed of A.A. 
Landis, Gary Landis, and Lynn Landis, with an address at P.O. Box 1911, 
Searcy, Arkansas 72143. At the time of the transaction involved herein, 
respondent Landis Produce Co., was subject to license under the Act. 

4. Respondent, Robert Swift & Co., is a corporation with an address at 
7528 Second Street, Memphis, Tennessee 38138. At the time of the 
transaction involved herein, respondent Robert Swift & Co. held a license to 
do business under the Act. 

5. On July 19, 1984, complainant sold to Garden Fresh a truckload of 
mixed vegetables for a total price of $3,284.00, f.o.b. Respondent Swift & 
Company was the broker in this transaction. The goods were shipped from 
Michigan to Arkansas on July 21, 1984, where they were received and 
accepted by the respondent Garden Fresh. None of the respondents in this 
proceeding have made payment to complainant. 

6. A formal complaint was filed on May 22, 1985. An informal complaint 
was filed on February 8, 1985, which was within nine months from the time 
the cause of action herein arose. 


Conclusions 

Complainant has clearly not been paid for a truckload of produce which 
it shipped to business located in Little Rock, Arkansas, known as Garden 
Fresh. The relationship between the respondents Garden fresh of Little Rock, 
Arkansas, and Landis Produce Company gave rise to complainant filing its 
complaint against both businesses in the belief that they are related by virture 
of the same individuals being affiliated with both. Neither Garden Fresh nor 
Landis Produce Company filed answers to the complaint, and are, therefore, 
in default. As a result of their default, an order that each pay jointly and 
severally the full amount of the price of the truckload of mixed vegetables 
must be issued. 

Complainant’s grievance against Robert Swift & Company, is, as best, very 
tenuous. Complainant seeks to recover the sale price of the produce from 
Robert Swift & Company on its theory that Robert Swift & Company failed 
to carry out its duties as a broker. Complainant contends that Robert Swift 
& Company told it Garden Fresh was licensed under the Act, as a result of 
which, complainant relied upon such misinformation in selling the produce 
to Garden Fresh. Respondent Robert Swift & Company denied giving false 
information and stated that it gave the name and address of the buyer to 
complainant at the time it negotiated the contract between complainant and 
Garden Fresh, and that complainant could have refused to send the produce 
to Garden Fresh. Neither party took advantage of further opportunities after 
the filing of respondent’s answer to file further documentation with respect to 
the exact nature of the conversations between the broker and complainant 
with respect to this transaction. 

It is, of course, the duty of a broker fully to inform the parties as to all 
information which is pertinent to the transaction. See 7 C.F.R. § 46.28. Bases 
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on the offsetting claims of complainant and respondent Robert Swift & 
Company, Inc., it is possible to state that Robert Swift & Company did not 
carry our its duties in this regard. Complainant did not provide an affidavit 
from the individual with whom a representative of Robert Swift & Company 
spoke with respect to the transaction in issue to offset Robert Swift & 
Company’s denial that it had failed to carry out its duties. In view of this, we 
have no alternative other than to conclude that complainant failed to cary its 
burden of proof that the broker did not meet its obligations under the Act and 
applicable regulations. Therefore, the complaint against Robert Swift & 
Company must be dismissed. 

In view of the above, we find that respondents Bridges & Landis, a/t/a 
Garden Fresh, and Landis Produce Company, are jointly and severally liable 
to complainant in the amount of $3,284.00. Thier failure to pay complainant 
this amount is violation of section 2 of the Act for which reparation must be 
awarded to complainant with interest. 


Order 
Within thirty days from the date of this order, respondents Bridges & 
Landis, a/t/a Garden Fresh, and Landis Produce Company, shall pay jointly 
and serverally, to complainant $3,284.00, with interest thereon at the rate of 
13% per annum, from August 1, 1984, until paid. 


The complaint against Robert Swift & Company, Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


PACIFIC LAND CO., v. GERALD E. MANN. 
PACA Docket No. 2-7473. 
Order filed January 14, 1988. 


Edward M. Silverstein, Presiding Officer. 
Leroy W. Gudgeon, Esquire, for complainant. 
Larry Sillivan, for respondent. 


Order issued by Donald A. Campbell, Judicial Officer. 


Order 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation of $172,229.44 
against respondent in connection with numerous transactions in interstate 
commerce involving shipments of watermelons. A copy of the formal 
complaint was served upon respondent, and respondent has filed an answer 
thereto. 

Complainant, Pacific Land Co., is a partnership, consisting of English 
Bros. and Pacific Tomato Growers, whose address is Route 2, Box 421, 
Immokalee, Florida 32934. Respondent, Gerald E. Mann, is an individual 
whose mailing address is Drawer L, Hidalgo, Texas 78557. Respondent was 
licensed under the Act at the time of the transactions involved herein. 
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Prior to the issuance of an order in this proceeding, the Department was 
advised that, on October 2, 1987, respondent had filed a voluntary petition 
for reorganization pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. 
§§ 1101-1174), in the United States Bankruptcy Court for the Southern 
District of Texas, which was desiganted Case No. 87-52553. The Department 
is aware that a discharge in the bankruptcy proceeding would be a release of 
the claim before it. 

11 U.S.C.§ 362 provides for an automatic stay against continuing an action 
involving a debt once a party has filed a petition under the Bankruptcy Code. 
Therefore, in accordance with 11 U.S.C. § 362, this reparation proceeding is 
hereby continued until the Department received proper notification that the 
Chapter 11 proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Arrangement. 

In connection with the issueance of this order, the following should be 
noted: On November 3 and 4, 1987, before the Department became aware 
of the filing of the respondent’s bankruptcy petition, a hearing was held on 
this matter before Presiding Officer Edward M. Silverstein in McAllen, Texas. 
In attendance, at the hearing, on complainant’s behalf was counsel, who 
traveled to the hearing from Northfield, Illinois, and three witnesses, all of 
whom traveled to the hearing from Florida, and, on respondent’s behalf, both 
he and his counsel appeared. Although both respondent and his counsel knew 
that respondent had filed a bankruptcy petition over a month before the 
hearing, neither advised either the complainant or the presiding officer of this 
fact either before or during the hearing. It was only by fortuitous 
happenstance that the presiding officer learned of the filing after the hearing. 
It is our opinion that respondent’s failure, as well as the failure of his counsel, 
to notify the Department of his bankruptcy filing showed contempt for the 
operation of the automatic stay provision of the Bankruptcy Coade and 
displayed a vavalier attitude towards the Department, which, unnecessarily, 
had to expend funds for the presiding officer’s travel as well as for the use 
ofthe hearingroom and for the court reporter, and for the complainant, which, 
with little hope of being able to recover its claimed damages and no hope of 
recovering, even in the respondent’s bankruptcy proceeding, its fees and 
expenses relating to the hearing, had to expend funds for its attorney’s fees 
and expenses as well as for the travel of three witnesses to a hearing which 
should not have been held because the proceeding had been stayed by 
operation of U.S.C. § 362. In view of this, the respondent’s failure to notify 
the Department or the complainant of his bankruptcy filing before the hearing 
is such contunacious behavior as to be condemned. His attorney’s failure to 
notify the Department of the respondent’s bankruptcy filing before the hearing 
is so unprofessional that, had the presiding officer recommended it, we would 
have considered whether or not he should be permitted to appear before the 
Department in any future proceedings. See 7 U.S.C. § 47.15(d)(3). 

Copies hereof shall be served upon the parties any upon the United States 
Bankruptcy Court for the Southern District of Texas. 
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PHOENIX VEGETABLE DISTRIBUTORS v. ROBERT CASTO d/b/a 
PRIMA CITRUS & FRUIT EXCHANGE. 

PACA Docket No. 2-7188. 

Decision and Order filed January 12, 1988. 


F.O.B.- sale and acceptance. 


In a case involving the sale and acceptance of a truckload of green onions, 
respondent only denied the correctness of the balance claimed, and interposed 
no other defense to complainant’s claim. Respondent was found to have 
made a partial payment subsequent to the filing of the formal complaint, and 
reparation was awarded to complainant in the amount 

of its original claim less the partial payment. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, for Complainant. 
Respondent, pro se. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint ws filed in which complainant sought an award of reparation against 
respondent in the amount of $2,708.00 in connection with the shipment in 


interstate commerce of a truckload of green onions. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complainant in 
the amount claimed. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortned method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file an 
answering statement. Complainant filed a brief. 


Findings of Fact 

1. Complainant, Phoenix Vegetable Distributors, is a corporation whose 
address is P.O. Box 7, Tolleson, Arizona. 

2. Respondent, Robert Casto, is an individual doing business as Prima 
Citrus & Fruit Exchange, whose address is 5001 E. Washington, Suite 201, 
Phoenix, Arizona. At the time of the transaction involved herein respondent 
was licensed under the Act. 

3. On or about October 14, 1985, complainant sold to respondent one 
truckload containging 980 cartons of green onions at $5.00 per carton, plus 
$50.00 for palletization and $32.00 for top ice, or a total of $4,982.00 f.o.b 
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4. The truckload of green onions was shipped on October 14,1985, to 
respondent’s customer in Dallas, Texas. Respondent’s customer accepted the 
onions on arrival and respondent has paid complainant a total of $2,744.00, 
which leaves balance still due and owing of $2,208.00. 

5. The formal complaint was filed on March 11, 1986, which was within 
nine months after the cause of action herein accrued. 


Conclusions 

The answer filed by respondent in this proceeding gives the appearance 
of contesting complainant’s claim, but in reality only denies the correctness 
of the balance claimed to be due in the complaint. No other defense is raised 
by respondent to complainant’s claim. Complainant points out in its brief 
that the amount claimed due in the complaint is incorrect due to the fact that 
respondent made a payment in the amount of $500.00 to complainant 
following the filing of the formal complaint. The record in this proceeding 
clearly established that there remains due and owing from respondent to 
complainant the sum of $2,208.00. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


Order 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,208.00, with interest thereon at the rate of 3% 
per annum, from November 1, 1985, until paid. 


Copies of this order shall be served upon the parties. 


ROBINSON FARMS v. M. OFFUTT CO., INC. 
PACA Docket No. 2-7450. 

Order issued January 14, 1988. 

Order issued by Donald A. Campbell, Judicial Officer 


ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against respondent 
in the amount of $6,667.50 in connection with a transaction involving the 
shipment of cantaloupes in interstate commerce. Respondent filed an 
answertheretodenying liability to complainant and asserting a counterclaim in 
the amount of $525.00. 


By letter dated November 25, 1987, complainant notified the Department 
that settlement had been reached and that it no longer wished to pursue its 
complaint. By letter dated November 23, 1987, respondent confirmed such 
settlement and notified the Department that it no longer wished to pursue its 
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counterlcaim. Complainant, in its letter of November 25, 1987, authorized 
dismissal of its complaint filed herein. Respondent, in its letter of November 
23, 1987, authorized dismissal of its counterclaim filed herein. 


Accordingly, the complaint is hereby dismissed. The counterclaim is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


ROGER S. SWAIM, d/b/a THE SWAIM COMMODITY EXCHANGE v. 
REX E. SPARKS PRODUCE, INC. 

PACA Docket No. 2-7463. 

Order issued January 14, 1988 


Joseph W. Freeman, Jr., for Complainant. 
Respondent, Pro Se. 
Andrew Y. Stanton, Presiding Officer. 


Order issued by Donald A. Campbell, Judicial Officer. 


Order 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a et seq.. A timely 
complaint was filed in which complainant seeks reparation of $2,238.00 against 
respondent in connection with transactions in interstate commerce involving 


shipments of potatoes. A copy of the formal complaint was served upon 
respondent, and respondent has filed an answer thereto. 

Complainant, Roger S. Swaim, d/b/a The Swaim Commodity Exchange, 
is an individual whose address is 121 Soouth Wall Street, Elkin, North 
Carolina. Respondent, Rex E. Sparks Produce, Inc., is a corporation whose 
address is Route 1, Box 122-A, Cedar Bluff, Virginia. Respondent was 
licensed under the Acat at the time of the transactions involved herein. 

Prior to the decision and order in this proceeding, the Department was 
advised that respondent had filed in the United States Bankruptcy Court, 
Western District of Virginia, a voluntary petition for reorganization pursuant 
to Chapter 11 of the Bankruptcy Act (11 U.S.C. §§ 1101-1174). 

11 U.S.C. § 362 provides for an automatic stay against continuing an action 
involving a debte once a party has filed a petition under the Bankruptcy Code. 
Therefore, in accordance with 11 U.S.C. § 362, this reparation proceeding is 
hereby continued until the Department receives proper notification that the 
Chapter 11 proceeding now pending in the United States Bankruptcy Court 
has been closed, dismissed, or converted to straight bankruptcy, or that there 
has been confirmation of a Plan of Arrangement. 

Copies hereof shall be served upon the parties. 





J. A. WOOD CO.-VISTA, INC., v. TIDEWATER PRODUCE CO., INC. 


J.A. WOOD CO.-VISTA, INC., a/t/a J.A. WOOD CO. v. TIDEWATER 
PRODUCE CO., INC., AND/OR TAYLOR BROKERAGE COMPANY, INC. 
PACA Docket No. 2-6689. 

Decision and Order issued January 12, 1988. 


Burden of Proof on Respondent. Acceptance of goods. 


By unloading the produce from the truck, the receiver accepted it. Therefore, it had the 
burden of proof toshow the lettuce did not make good delivery. Held: Respondent failed to 
sustain its burden of a preponderance of the evidence. 


Thomas R. Oliveri, for complainant. 
Respondent Tidewater Co., Inc., Pro Se. 
Respondent Taylor Brokerage Co., Inc., Pro Se. 
Dennis Becker, Presiding Officer. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.). A timely 
complaint ws filed in which complainant seeks an award of reparation against 
respondent Tidewater Produce Co., Inc., in the amount of $2,092.25 in 
connection with the shipment in interstate commerce of a partial truckload of 
lettuce. In the alternative, in the event Tidewater Produce is not fouond 
liable, complainant has pleaded tht a finding in the same amount should 
bemade against Taylor Brokerage Company. 

A copy of the report of investigationmade by the Department was served 
upon the parties. A copy of the formal complaint was served upon each 
respondent, which filed answers therto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent Taylor Brokerage 
Company filed an answering statement. The parties were also given an 
opportunity to file briefs, and complainant did so. 


Findings of Fact 

1. Complainant, J.A. Wood Co.-Vista, Inc., also trading as JA. Wood Co., 
is a corporation withan address at P. O. Box 9069, Phoenix, Arizona 85068. 

2. Respondent, Tidewater Produce Co., Inc., is a corporation withan 
address at 4015 Victory Boulevard, Portsmouth, Virginia 23701. At the time 
of transaction involved in this proceeding, Tidewater Produce Company was 
licensed under the Act. 

3. Respondent, Taylor Brokerage Company, Inc., is a corporation with an 
address at P. O. Box 1029, Sharpsburg, North Carolina 27878. At the time 
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of transaction involved in this proceeding, Taylor Brokerage Company was 
licensed under the Act. 

4. On October 22, 1983, complainant sold to respondent Tidewater 
Produce Company 300 cartons of lettuce at $8.00 a carton plus 70¢ for 
vacuum cooling, $7.25 for its portion of a Ryan temperature recorder and 
$75.00 for brokerage. The contract called for f.o.b. shipment, along with the 
shipment of other lettuce on the truck for three other purchasers. Taylor 
Brokerage Company acted s the broker for the entire truckload of lettuce. 

5. The lettuce was shipped from Arizona to Virginia on October 22, 1983, 
and arrived on October 26, 1983. The 300 cartons oflettuce purchased by 
Tidewater Produce were received and accepted by that company. On October 
28, 1983, Tidewater Produce subjected the lettuce to a federal inspection at 
7:00 a.m., which showed, in pertinent part, that there was 40% decay. On 
November 1, 1983, Tidewater Produce had a further inspection of 206 cartons 
of lettuce made by a federal inspector. The inspection showed that there was 
75 to 100% decay of those cartons, as a result of which the lettuce was 
dumped and a dump certificate was issued. The inspection certificates with 
respect to both the October 26, 1983, inspections showed that the temperature 
of the lettuce was within the reasonable range. 

6. Complainant granted a $2.00 adjustment with respect to the 300 cartons 
of lettuce, reducing the price per carton from $8.00to $6.00 per carton so that 
the total contract price for the lettuce was $2,092.25. The respondents have 
not paid any portion of this price. 

7. A formal complaint was filed on August 9, 1984. An informal 
complaint was filed on April 2, 1984, which was within nine months from the 
time the cause of action herein arose. 


Conclusions 

Complainant has sued Tidewater Produce Company as the principal 
respondent in this proceeding, requesting that it be found liable for the total 
purchase price as adjusted of the 300 cartons oflettuce which it received and 
accepted. In the alternative, if Tidewater Produce Company is not found 
liable, it has asked that Taylor Brokerage Company be held liable for the 
total purchase price. 

With respect to complainant’sclaim that Tidewater is liable for the 300 
cartons ofletttuce, we find that it is correct, although we have some 
reservations as to what the condition of the lettuce ws at shipping point. 
Having received and accepted the lettuce through the act of unloading it, 
respondent has the burden of proof to show that the lettuce was not in 
suitable shipping condition shen loaded. Thereon Hooker Company v. Ben 
Gatz Co., 30 Agric. Dec. 1109, 1112 (1971). Therefore, respondent had the 
burden of proof to show that transportation conditions were normal. It did 
not do so. There is no evidence in the file other than a grant of a reduction 
in price on the part of complainant to reflect that the lettuce was other than 
as agreed upon betwen the parties when it was shipped. However, the extent 
to which the lettuce may have had condition defects at shipping point cannot 
be ascertained from a reduction in price of $2.00 from $8.00 per carton to 
$6.00 per carton. This is particularly true since the record reflects that other 
receivers of the lettuce who received the same reduction in price had at an 
earlier inspection time lesser percentages of condition defects in the lettuce 
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which they received. 

In order to prevail with respect to its burden of proof that transportation 
conditions were normal, respondent would necessarily have had to providea 
temperature tape which showedtht the appropriate temperature was 
maintained for the period of time that the lettucewas in transit, i.e. from 
October 22, 1983, until October 26, 1983. Furthermore, it would have to show 
that it stored the lettuce fromthe time of receipt thereof until the time of 
inspection on October 28, 1983, in such a way that it was maintained at 
proper temperatures. having failed to do so, it has not shown that the lettuce 
was not in suitable shipping condition. Very high temperatures on the truck 
for three days could have caused the lettuce to deteriorate to the extent it did 
by October 28, 1983. 

In view of the above, we find that respondent Tidewater Produce Company 
owes complainant $2,092.25. Its failure to pay complainant such amount is 
a violation of section 2 of the Act for which reparatin should be awarded to 
complainant with interest. Since complainant requested judgment against 
Taylor Brokerage Company only if Tidewater was not found liable, the 
complaint against Taylor Brokerage should be dismissed. 


Order 
Within thirty days from the date of this order, respondent Tidewater 
Produce Company shall pay to complainant, as reparation, $2,092.251, with 
interest thereon at the rate of 3% per anum, from December 1, 1983, until 
paid. 


The complaint against Taylor Brokerage Company is dismissed. 


Copies of this order shall be served upon the parties. 


WORLD WIDE IMP-EX, INC., v. JEROME BROKERAGE DIST. CO. 
PACA Docket No. 2-7068. 
Decision and Order issued January 13, 1988. 


Accord and Satisfaction-conditional tender necessary. F.O.B. sale-breach of contract-failure to 
prove damages. Notice of Breach. Modification of contract. 


Complainant sold and shipped to respondent numerous loads of mangoes on an f.o.b. basis. 
Respondent accepted the mangoes and paid complainant only a portion of the contract price. 
Respondent alleged that complainant breahced the contract as to quality and grade as to some 
of the shipments, and that upon notification if quality problems or market problems acquiesced 
in all deductions. Respondent also alleged that there was and satisfaction. It was held that 
respondent succeeded in showing a breach as to only one load and as to that load failed to 
prove notice of the breach or damages. Respondent also failed to prove that complainant 
acquiesced in any deductions or that there was a conditional tender of the checks given in 
payment so as to cause respondent’s negotiation of such check’s to result in an accord and 
satisfaction. 





Cari K. Osborne, for complainant. 


J. Anthony Sedgewick, for respondent. 
George S. Whitten, Presiding Officer. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
Preliminary Statement 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499 et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
againstrespondent in the amoount of $65,299.10 in connection withthe 
shipment in interstate commerce of eight truckloads of mangoes. 

A copy of the report of investigation made by the Department was served 
upon the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto denying liability to complaint. 

Although the amount claimed in the formal complaint exceeds $15,000.00, 
the parties waived oral hearing and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an opportunity to 
file evidence in the formof sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement, and complainant filed a 
statement in reply. Complainant also filed a brief. 


Findings of Fact 

1, Complainant, World Wide Imp-Ex, Inc., is a corporaton whose address 
is P. O. Box 45316, Los Angeles, California. 

2. Respondent is an individual, Jerome Grossman, doing business as 
Jerome Brokerage & Dist. Co., whose address is 1100 MariposaRoad, N. 103, 
Nogales, Arizona. At the time of the transactions alleged herein, respondent 
was licensed under the Act. 

3. On or about the 12th, 19th, 22nd, 26th, and 30th days of April, 1985, 
and the 4th, 6th, and 10th days of May, 1985, complainant sold to respondent 
and shipped from McAllen, Texas, to respondent’s customer in Bronx, New 
York, eight truckloads of mangoes for f.o.b. prices totalling $221,518.65. 

4. Respondent accepted the mangoes upon arrival and has paid 
complainant $156,219.55, which leaves a balance still due and owing of 
$65,299.10. 

5. The formal complaint was filed on September 23, 1985, which was 
within nine months from the time the causes of action herein accrued. 


Conclusions 

The dates of sale and shipment as well as the total of the f.o.b. prices and 
the total amounts paid as alleged in the formal complaint were not denied by 
respondent. Respondent’s defenses to the complaint consist of a denial that 
the quality and grade of the mangoes was in accord withthe agreement 
between the parties, an assertion that complainant was notified that there 
were problems either with the market or with the product as to every 
shipment and that complainant acquiesced in all the deductions made, and 


354 





WORLD WIDE IMP-EX, INC., v. JEROME BROKERAGE DIST CO. 


an allegation that there has been an accord and satisfaction between 
complainant and respondent. 

Since respondent accepted each of the shipments of mangoes, it became 
liable to complainant for the full purchase price thereof less any damages 
shown to have resulted from any breachof contract on the part of complainant. 
Respondent had the burden of proving a breach in regard to each of the 
shipments as well as damages flowing therefrom. In addition, respondent had 
the burden of provng its assertion that complainant wasnotified of problems 
ormarket decline in the case of each shipment of mangoes and that 
complainant acquiesced in all deductions taken by respondent. Respondent 
also had the burden of proving its defense of accord and satisfaction by a 
preponderance of the evidence. F.H. Houge Prod. Co. v. Singer’s Sons, 33 
Agric. Dec. 451 (1974); Walker & Hogan Packing House v. Amato Bros. 
Tomato Distributors, Inc., 27 Agric. Dec. 1543 (1968). 

We will deal first with respondent’s allegaton of accord and satisfaction. 
It has been established by many decisions under the Act that a conditional 
tender is a necessary element for an accord and satisfaction to occur. In 
National produce Distributors, Inc. v. Steward Produce Company, 21 Agric. Dec. 
(1962), we stated ". . . to establishe an accord and satisfaction, payment should 
be offered in full satisfaction of the demand, and be accompanied by acts and 
declarations amounting to express notice that the payment is conditional, and, 
if accepted, must be received in satisfaction of the claim." Respondent has not 
succeeded in showing in this proceeding tht the checks tendered by it and 
negotiated by complainant were subject to such a conditional tender. None 
of the checks contained any writing thereon indicating that they were 
accompanied by any such declaration. We conclude that the defense of accord 
and satisfaction must fail. 

Respondent has alleged that there were problems either with the market 
or with the product in regard to every shipment of mangoes. Respondent has 
submitted no evidence in regard to market decline but did submit three 
inspection reports. Only one of these inspection reports shows that the load 
of mangoes in question arrived in an abnormally deteriorated condition. In 
regard to this particular transaction, respondent submitted no accounting 
covering the resale of the mangoes and thus failed to establish any damages 
resulting from complainant’s breach of contract in regard to such mangoes. 
See Genbroker Corp. v. Superfoods Services, 38 Agric. Dec. 83 (1979). We also 
conclude that respondent has not met its burden of proving by a 
preponderance of the evidence that it gave prompt notice to complainant in 
regard to any problems with any of the manoges, and we also conclude that 
respondent has failed to prove by a preponderance of the evidence that 
complainant acquiesced in any of the deductions which respondent made. 

Respondent is liable to complainant for the full f.0.b. purchase price of 
each of the eight shipments of mangoes, less the mounts already paid, or a 
net amount of $65,299.10. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 





Order 
Within thirty days from the date of this order, respondent shil pay to 
complainant, as reparation, $65,299.10, with interest thereon at the rate of 
13% per annum fromJune 1, 1985, until paid. 


Copies of this order shall be served upon the parties. 





REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(SUMMARIZED) 


ACTION PRODUCE v. DOMINIC PALAZZOLO. 
PACA Docket No. RD-88-110. 
Default Order issued January 19, 1988. 


Respondent was ordered to pay complainant, as reparation, $6,951.00, plus 
13 percent interest per annum thereon from May 1, 1987, until paid. 


ALPINE POTATO COMPANY v. ZELLWOOD FARMERS MARKET, INC. 
PACA Docket No. RD-88-124. 
Default Order issued January 25, 1988. 


Respondent was ordered to pay complainant, as reparation, $5,146.88, plus 
13 percent interest per annum thereon from June 1, 1987, until paid. 


AMJ EQUIPMENT CORPORATION a/t/a JTR PRODUCE BROKERS v. 
U.S. FOOD MARKETING INC. 

PACA Docket No. RD-88-81. 

Default Order issued January 5, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,088.00, plus 
13 percent interest per annum thereon from June 1, 1987, until paid. 


APPLELAND FRUIT SALES, INC. v. ZELLWOOD FARMERS MARKET 
INC. 

PACA Docket No. RD-88-98. 

Default Order issued January 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $657.40, plus 
13 percent interest per annum thereon from May 1, 1987, until paid. 


AUSTIN J. MERKEL CO. INC. v. HERBS NOW. 
PACA Docket No. RD-88-89. 
Default Order issued January 6, 1988. 


Respondent was ordered to pay complainant, as reparation, $4,620.00, plus 
13 percent interest per annum thereon from February 1, 1987, until paid. 
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BANNWORTHS, INC. v. U.S. FOOD MARKETING INC. 
PACA Docket No. RD-88-120. 
Default Order issued January 21, 1988. 


Respondent was ordered to pay complainant, as reparation, $3,650.00, plus 
13 percent interest per annum thereon from May 1, 1987, until paid. 


BONITA PACKING CO. v. CHAPMAN PRODUCE CO., INC. (Formerly: 
Edwards & Chapman Produce Co. Inc.). 

PACA Docket No. RD-88-132. 

Default Order issued January 27, 1988. 


Respondent was ordered to pay complainant, as reparation, $482.40, plus 
13 percent interest per annum thereon from April 1, 1987, until paid. 


BRAVO DISTRIBUTORS INC. v. TOTAL TOMATO INC. 
PACA Docket No. RD-88-102. 
Default Order issued January 15, 1987. 


Respondent was ordered to pay complainant, as reparation, $21,388.70, 
plus 13 percent interest per annum thereon from May 1, 1987, until paid. 


CAB PRODUCE CO. v. TOTAL TOMATO INC. 
PACA Docket No. RD-88-122. 
Default Order issued January 25, 1988. 


Respondent was ordered to pay complainant, as reparation, $21,207.60, 
plus 13 percent interest per annum thereon from May 1, 1987, until paid. 


CHIQUITA BRANDS INC. v. VINCENT D. MAENZA d/b/a VINCENT 
MAENZA BANANA CO. 

PACA Docket No. RD-88-137. 

Default Order issued January 29, 1987. 


Respondent was ordered to pay complainant, as reparation, $67,171.12, 
plus 13 percent interest per annum thereon from March 1, 1987, until paid. 





REPARATION DEFAULT ORDERS 


JOSEPH CIMINO COMPANY INC. v. SOUTHWEST MARKETING INT'L. 
PACA Docket No. RD-88-140. 
Default Order issued January 29, 1988. 


Respondent was ordered to pay complainant, as reparation, $66,558.50, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


COLVIN GIFTS a/t/a COLVIN DISTRIBUTING CO. v. DEMPSEY- 
SPENCE INC. a/t/a FARM FRESH BROKERS & DISTRIBUTORS. 
PACA Docket No. RD-88-136. 

Default Order issued January 27, 1988. 


Respondent was ordered to pay complainant, as reparation, $46,405.57, 
plus 13 percent interest per annum thereon from March 1, 1987, until paid. 


COUTURE FARMS v. SUNCOAST FOODS, INC. a/t/a SUNCOAST 
DISTRIBUTORS. 

PACA Docket No. RD-88-87. 

Default Order issued January 6, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,692.00, plus 
13 percent interest per annum thereon from September 1, 1987, until paid. 


D’ARRIGO BROS. CO. of CALIFORNIA v. ERNEST P. DOVOLIS INC. 
PACA Docket No. RD-88-103. 
Default Order issued January 15, 1988. 


Respondent was ordered to pay complainant, as reparation, $5,400.00, plus 
13 percent interest per annum thereon from April 1, 1987, until paid. 


GARNAND MARKETING INC. v. JEFFERY GRINDLE and PHIL 
ENDMONSEN d/b/a DAHLONEGA PRODUCE. 

PACA Docket No. RD-88-88. 

Default Order issued January 6, 1988. 


Respondent was ordered to pay complainant, as reparation, $15,321.25, 
plus 13 percent interest per annum thereon from May 1, 1987, until paid. 
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JOE GENOVA & ASSOCIATES INC. v. SOUTHWEST MARKETING INT'L. 
INC, 

PACA Docket No. RD-88-139. 

Default Order issued January 29, 1988. 


Respondent was ordered to pay complainant, as reparation, $23,474.93, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


GOLDEN VALLEY DISTRIBUTORS INC. v. DEMPSEY-SPENCE INC. 
a/t/a SAN JACINTO PRODUCE COMPANY. 

PACA Docket No. RD-88-135. 

Default Order issued January 27, 1988. 


Respondent was ordered to pay complainant, as reparation, $7,198.12, plus 
13 percent interest per annum thereon from March 1, 1987, until paid. 


GRIFFIN & BRAND of McALLEN INC. v. McALLEN PRODUCE CO. INC. 
PACA Docket No. RD-88-108. 
Default Order issued January 19, 1988. 


Respondent was ordered to pay complainant, as reparation, $321.00, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


GRIFFIN & BRAND SALES AGENCY INC. v. SOUTHWEST MARKETING 
INT'L. INC. 

PACA Docket No. RD-88-112. 

Default Order issued January 20, 1988. 


Respondent was ordered to pay complainant, as reparation, $12,435.00, 
plus 13 percent interest per annum thereon from May 1, 1987, until paid. 


GRIFFIN HOLDER CO. v. LEGRANT MORRIS d/b/a CLEVELAND FRUIT 
MARKET. 

PACA Docket No. RD-87-483. 

Order Vacating Stay Order and Reinstating Default Order filed January 11, 
1988. 


Order Vacating Stay Order and Reinstating Default Order issued by Donald A. 
Campbell, Judicial Officer. 





REPARATION DEFAULT ORDERS 


ORDER VACATING STAY ORDER AND 
REINSTATING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a default order 
was issued on September 16, 1987, awarding reparation to complainant in the 
amount of $1,420.75. Respondent subsequently submitted a proposed answer. 
A stay order was issued on October 8, 1987, giving respondent ten days from 
it receipt thereof to file a motion to reopen after default pursuant to 7 C.F.R. 
§ 47.25(e), or the default order would be reinstated. Respondent was served 
such order but has failed to file a response thereto. 

Accordingly, the October 8, 1987, stay order is hereby vacated, and the 
September 16, 1987, default is hereby reinstated. The amount awarded in the 
September 16, 1987, order, including interest, shall be paid within 30 days 
from the date of this order. 

Copies of this order shall be served upon the parties. 


ROGER HARLOFF PACKING INC. v. JERRY F. BROWN d/b/a BROWN’S 
FARMS. 

PACA Docket No. RD-88-91. 

Default Order issued January 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $23,907.50, 
plus 13 percent interest per annum thereon from January 1, 1987, until paid. 


H.R. HINDLE & COMPANY, INC., v. F. BOGON COMPANY. 
PACA Docket No. RD-88-10. 
Default Order Issued January 27, 1988. 


Respondent was ordered to pay complainant, as reparation, $7,190.00, plus 
13 percent interest per annum thereon from November 1, 1986, until paid. 


ROBERT L. HOUPT d/b/a BOB HOUPT PRODUCE SALES vy. S.W. 
FLORIDA SALES CORP. 

PACA Docket No. RD-88-131. 

Default Order issued January 26, 1988. 


Respondent was ordered to pay complainant, as reparation, $14,150.00 plus 
13 percent interest per annum thereon from May 1, 1987, until paid. 
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JAN T. KING & SANDRA M. KING d/b/a KING PACKING v. ORIENT 
PRODUCE & FOOD CORP. 

PACA Docket No. RD-88-114. 

Default Order issued January 20, 1988. 


Respondent was ordered to pay complainant, as reparation, $3,723.85, plus 
13 percent interest per annum thereon from May 1, 1987, until paid. 


MILO J. IVERSON d/b/a IVERSON BROKERAGE COMPANY v. JOHNNY 
E. FAIR d/b/a MRS. FAIR’S FINER FOODS. 

PACA Docket No. RD-88-123. 

Default Order issued January 25, 1988. 


Respondent was ordered to pay complainant, as reparation, $11,527.50, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 


RAYMON J. LAND v. JESSIE C. GLASGOW d/b/a GLASGOW PRODUCE. 
PACA Docket No. RD-88-86. 
Default Order issued January 6, 1988. 


Respondent was ordered to pay complainant, as reparation, $3,009.60, plus 
13 percent interest per annum thereon from July 1, 1986, until paid. 


TOM LANGE COMPANY, INC. v. DOMINIC PALAZZOLO. 
PACA Docket No. RD-88-115. 
Default Order issued January 20, 1988. 


Respondent was ordered to pay complainant, as reparation, $10,846.50 plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


A. LEVY & J. ZENTNER CO. v. DWIGHT McGURAN. 
PACA Docket No. RD-88-128. 
Default Order issued January 26, 1988. 


Respondent was ordered to pay complainant, as reparation, $4,176.00, plus 
13 percent interest per annum thereon from October 1, 1986, until paid. 





REPARATION DEFAULT ORDERS 


JOSEPH M. LEWIS, JR. d/b/a/ MUTUAL CITRUS SALES v. SUN GLO 
INC. 
PACA Docket No. RD-88-117. 
Default Order issued January 21, 1988. 

Respondent was ordered to pay complainant, as reparation, $3,638.00, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


LIMECO INC. v. SANG LEE FRUIT & VEGETABLE CORP. 
PACA Docket No. RD-88-126. 
Default Order issued January 25, 1988. 


Respondent was ordered to pay complainant, as reparation, $22,985.10, 
plus 13 percent interest per aiinum thereon from February 1, 1987, until paid. 


JOE MARINARO AND JONELL MARINARO d/b/a ATLANTIC FRUIT 
COMPANY v. RALPH D. HUGHES, INC. 

PACA Docket No. RD-88-116. 

Default Order issued January 20, 1988. 


Respondent was ordered to pay complainant, as reparation, $17,272.10, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


MERIT PACKING COMPANY v. CHAPMAN PRODUCE CO. INC. 
FORMERLY: EDWARDS & CHAPMAN PRODUCE CO. INC. 

PACA Docket No. RD-88-100. 

Default Order issued January 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,616.75, plus 
13 percent interest per annum thereon from February 1, 1987, until paid. 


MILLS DISTRIBUTING COMPANY v. CHAPMAN PRODUCE CO. INC. 
FORMERLY: EDWARDS & CHAPMAN PRODUCE CO. INC. 

PACA Docket No. RD-88-99. 

Default Order issued January 8, 1988. 


Respondent was ordered to pay complainant, as reparation, $875,00, plus 
13 percent interest per annum thereon from March 1, 1987, until paid. 





MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE CO. v. THE 
PIONEER FRUIT & COMMISSION CO. 

PACA Docket No. RD-88-93. 

Default Order issued January 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $3,865.00, plus 
13 percent interest per annum thereon from November 1, 1986, until paid. 


MUSHROOM GROWERS ASS’N. SALES CO. v. STAR BEAR PRODUCE, 
INC. 

PACA Docket No. RD-88-71. 

Order of Dismissal issued January 8, 1988. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against respondent 
in the amount of $1,779.50 in connection with a transaction involving the 
shipment of produce in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter dated 
December 10, 1987, complainant notified the Department that respondent 
tendered to complainant a check in full settlement of complainant’s claim. 
Complainant, in its letter of December 10, 1987, authorized dismissal of its 
complaint filed herein. 

Accordingly, the complaint is here by dismissed. 


MUSHROOM KING INC. v. QUALITY FRESH PRODUCE CO. 
PACA Docket No. RD-88-95. 
Default Order issued January 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $20,373.10, 
plus 13 percent interest per annum thereon from July 1, 1986, until paid. 


ORLANDO TOMATO INC. v. U.S. FOOD MARKETING INC. 
PACA Docket No. RD-88-82. 
Default Order issued January 5, 1988. 


Respondent was ordered to pay complainant, as reparation, $464.00, plus 
13 percent interest per annum thereon from May 1, 1987, until paid. 





REPARATION DEFAULT ORDERS 


PACKERS SALES ASSOCIATES INC. v. GREGORY’S JUICEWORKS INC. 
PACA DOCKET NO. RD-88-105. 
Default Order issued January 15, 1988. 


Respondent was ordered to pay complainant, as reparation, $67,413.05, 
plus 13 percent interest per annum thereon from April 1, 1987, until paid. 


PLEASANT VALLEY VEGETABLE CO-OP v. MORGAN W. PILGRIM 
d/b/a/POOR BOY’S FRUIT MKT. 

PACA Docket No. RD-88-130. 

Default Order issued January 26, 1988. 


Respondent was ordered to pay complainant, as reparation, $265.00, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


PROCACCI BROS. SALES CORPORATION v. FAIRHILL WHOLESALE 
INC. 

PACA Docket No. RD-88-129. 

Default Order issued January 26, 1988. 


Respondent was ordered to pay complainant, as reparation, $638.77, plus 
13 percent interest per annum thereon from April 1, 1987, until paid. 


ROBINSON FARMS v. JOHNNY E. FAIR d/b/a MRS. FAIR’S FINER 
FOODS. 

PACA Docket No. RD-88-109. 

Default Order issued 1/19/88. 


Respondent was ordered to pay complainant, as reparation, $4,550.00, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


ROCKY MOUNTAIN POTATO SALES INC. v. DOMINIC PALAZZOLO. 
PACA Docket No. RD-88-90. 
Default Order issued January 6, 1988. 


Respondent was ordered to pay complainant, as reparation, $14,377.50, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 





H. J. SAVAGE & SONS v. MRS. FAIR’S FINER FOODS. 
PACA Docket No. RD-88-101. 
Default Order issued January 1, 1988. 


Respondent was ordered to pay complainant, as reparation, $13,735.00, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 


SIGMA PRODUCE CoO. INC. v. PAT WOMACK INC. 
PACA Docket No. RD-88-97. 
Default Order issued January 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $60,201.60, 
plus 13 percent interest per annum thereon from February 1, 1987, until paid. 


S. STAMOULES, INC., a/t/a STAMOULES PRODUCE CO., v. BOZZELLI 
FARMS, INC. 

PACA Docket No. RD-88-20. 

Order issued January 8, 1988. 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 


complaint was filed in which complainant seeks reparation against respondent 
in the amount of $19,925.83 in connection with a transaction involving the 
shipment of interstate commerce. 


A copy of the formal complaint was served on respondent. Respondent 
made payments to complainant which the parties agreed constituted payment 
in full. An accord and satisfaction occurred between the parties. 


Accordingly, the complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


STARR PRODUCE CO. INC. v. ZELLWOOD FARMERS MARKET INC. 
PACA Docket No. RD-88-125. 
Default Order issued January 25, 1988. 


Respondent was ordered to pay complainant, as reparation, $9,328.75, plus 
13 percent interest per annum thereon from June 1, 1987, until paid. 





REPARATION DEFAULT ORDERS 


STARR PRODUCE CO. INC. v. CHAPMAN PRODUCE CO. INC. 
PACA Docket No. RD-88-118. 
Default Order issued January 21, 1988. 


Respondent was ordered to pay complainant, as reparation, $2,700.00, plus 
13 percent interest per annum thereon from February 1, 1987, until paid. 


SUNKIST GROWERS INC. v. THE PIONEER FRUIT & COMMISSION 
co. 

PACA Docket No. RD-88-119. 

Default Order issued January 21, 1988. 


Respondent was ordered to pay complainant, as reparation, $10,485.00, 
plus 13 percent interest per annum thereon from December 1, 1986, until 
paid. 


SUN VALLEY PRODUCE INC. V. FRED HOWELL D/B/A HOWELL 
PRODUCE. 

PACA Docket No. RD-88-107. 

Default Order issued January 19, 1988. 


Respondent was ordered to pay complainant, as reparation $20,720.78, 
with interest thereon from January 1, 1987, until paid. 


SUN VALLEY PRODUCE, INC. v. BOBBY G. LEDFORD d/b/a FRESCO 
PRODUCE CO. 

PACA Docket No. RD-88-121. 

Default Order issued January 21, 1988. 


Respondent was ordered to pay complainant, as reparation, $13,348.74, 
plus 13 percent interest per annum thereon from June 1, 1987, until paid. 


SUN WORLD INTERNATIONAL INC. v. DAN E. FRIESEN & CO. INC. 
PACA Docket No. RD-88-83. 
Default Order issued January 5, 1988. 


Respondent was ordered to pay complainant, as reparation, $10,479.40, 
plus 13 percent interest per annum thereon from January 1, 1987, until paid. 





TAYLOR BROKERAGE COMPANY, INC. v. BRUCE CHURCH, INC. 
PACA Docket No. RD-87-333. 
Order issued January 11, 1988. 


ORDER DENYING MOTION TO REOPEN, 
VACATING STAY ORDER, 
REINSTATING DEFAULT ORDER 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended. A complaint was filed alleging 
respondent’s failure to pay $4,307.25, in connection with the shipment of mixed 
vegetables in interstate commerce. Respondent failed to file an answer and 
a default order was issued on June 29, 1987 for $2,524.75. On July 23, 1987, 
respondent filed a motion to reopen after default, and a stay order was issued 
on August 7, 1987. 


The Rules of Practice provide, at 7 C.F.R. § 47.25(e), that a default may 
be reopened if good reason is shown for granting such relief. We conclude 
that respondent has failed to show such good reason. In its motion, 
respondent’s manager, Steve Taylor, claims respondent was not aware that a 
complaint had been filed. Mr. Taylor also states that he assumed his position 
only four months earlier and was unaware that complainant was alleging 
nonpayment. These reasons are not persuasive. Respondent is a corporation, 
and must be held accountable for its actions, even if certain employees may 
not have been personally aware of such actions. The record establishes that 
the formal complaint was served upon respondent on April 20, 1987, as a 
return receipt card in the file is signed by a purported representative of 
respondent, who also noted the date of receipt as April 20, 1987. Respondent 
had 20 days from that date to file an answer but did not do so. Neither did 
respondent request an extension of time to submit its answer. It is also 
significant that respondent never answered the informal complaint, sent to it 
along with the Department’s letter of August 7, 1986. Not until after the 
default order was issued did respondent take any action. Under these 
circumstances, reopening after default is not warranted. 


Respondent’s motion to reopen after default is, therefore, denied, the 
August 7, 1987, stay order is vacated, and the June 29, 1987, default order is 
reinstated. The amount awarded by the default order, including interest, shall 
be paid by respondent within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


THUNDER MOUNTAIN ONION CO. V. VINCENT D. MAENZA D/B/A 
VINCENT MAENZA BANANA CO. A/T/A MAENZA & SONS. 

PACA Docket No. RD-88-138. 

Default Order issued January 29, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,096.00, plus 
13 per cent interest per annum from January 1, 1987, until paid. 
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REPARATION DEFAULT ORDERS 


TOMATOES, INC. v. J. PANDEL & SON INC. 
PACA Docket No. RD-88-134. 
Default Order issued January 27, 1988. 


Respondent was ordered to pay complainant, as reparation, $2,762.50, plus 
13 percent interest per annum thereon from January 1, 1987, until paid. 


TOM’S PRODUCE, INC. v. MAC PRODUCE INC. 
PACA Docket No. RD-88-85. 
Default Order issued January 5, 1988. 


Respondent was ordered to pay complainant, as reparation, $9,446.50, plus 
13 percent interest per annum thereon from March 1, 1987, until paid. 


TREASURE VALLEY GROWERS & SALES INC. v. SOUTHWEST 
MARKETING INT'L. INC. 

PACA Docket No. RD-88-113. 

Default Order issued January 20, 1988. 


Respondent was ordered to pay complainant, as reparation, $690.25, plus 
13 percent interest per annum thereon from April 1, 1987, until paid. 


TUR CORPORATION v. SANG LEE FRUIT & VEGETABLE CORP. 
PACA Docket No. RD-88-127. 
Default Order issued January 26, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,952.50, plus 
13 percent interest per annum thereon from October 1, 1986, until paid. 


TUR CORPORATION v. SANG LEE FRUIT & VEGETABLE CORP. 
PACA Docket No. RD-88-127. 
Default Order issued January 26, 1988. 


Respondent was ordered to pay complainant, as reparation, $1,952.50, plus 
13 percent interest per annum thereon from October 1, 1986, until paid. 





UCON PRODUCE INC. v. SOUTHWEST MARKETING INT'L. INC. 
PACA Docket No. RD-88-111. 
Default Order issued January 19, 1988. 


Respondent was ordered to pay complainant, as reparation, $8,043.75, plus 
13 percent interest per annum thereon from June 1, 1987, until paid. 


VALDES FARMS INC. v. HISPANIC AMERICAN IMPORT CORP. 
PACA Docket No. RD-88-196. 
Default Order issued January 15, 1988. 


Respondent was ordered to pay complainant, as reparation, $8,139.15, plus 
13 percent interest per annum thereon from July 1, 1987, until paid. 


WEST PAK AVOCADO INC. v. ILIAS D. GIANNAKOPOULOS d/b/a/ 
LOUIS PRODUCE COMPANY. 

PACA Docket No. RD-88-84. 

Default Order issued January 5, 1988. 


Respondent was ordered to pay complainant, as reparation, $2,364.00, plus 
13 percent interest per annum thereon from November 1, 1986, until paid. 


WILSON MUSHROOM CO. INC. v. NICHOLAS P. SUFFI d/b/a 
PRODUCE BROKERS. 

PACA Docket No. RD-88-94. 

Default Order issued January 7, 1988. 


Respondent was ordered to pay complainant, as reparation, $13,745.00, 
plus 13 percent interest per annum thereon from May 1, 1987, until paid. 





PLANT QUARANTINE ACT 


In ree MOHAMMAD BAKER. 
P.Q. Docket No. 202. 
Decision and Order filed November 16, 1987. 


Cynthia Koch, for Complainant. 


Respondent, pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 

This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended, (Act) (7 U.S.C. §§ 151-164a and 167) and regulations 
promulgated thereunder (7 C.F.R. § 329.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent had 
violated the Act and sections 319.56-2(e) of the Code of Federal Regulations 
(7 C.F.R. 8§ 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were sent to respondent by certified mail in conformity with 
section 1.147(b)(3) of the Rules of Practice (7 C.F.R. § 1.147(b)(3)). The 
complaint was not claimed and was returned to the Department. Thereafter, 
on April 3, 1986, pursuant to section 1.147(b)(3) of the Rules of Practice (7 
C.F.R. § 1.147(b)(3)), the complaint was served upon respondent by regular 

mail. 


Respondent has failed to file an answer within the time prescribed by 
section 1.126(a) of the Rules of Practice (7 C.F.R. § 1.136(a)). Accordingly, 
under the plain provisions of the Rules of Practice, a default decision should 
be granted in this case. This Decision and Order, therefore, is issued pursuant 
to sections 1.136 and 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent's failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 

1. Mohammad Baker, herein referred to as the respondent, is an 
individual whose address is 226 East 61st Street, Chicago, Illinois 60637. 

2. On or about July 13, 1985, the respondent imported into the United 
States at John F. Kennedy International Airport, Jamaica, New York, from 
Israel, approximately four pounds of cucumbers and approximately five pounds 
of plums, in violation of section 329.56(c) of the regulations (7 C.F.R. § 
319.56(c)), because the cucumbers and plums were not imported under permit, 
as required by section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 





Order 
Respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. 


This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. §1.145). 

[This decision and order became final January 27, 1988.-Editor] 


In re: DAPHNE BLAKE. 
P.Q. Docket No. 294. 
Decision and Order filed October 20, 1987. 


Cynthia Koch, for Complainant. 
Respondent, pro se. 
Decision and Order issued by Edward H. McGrail, Administrative Law Judge. 


DECISION AND ORDER 

This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended, (Act) (7 U.S.C. §§ 151-164a and 167) and regulations 
promulgated thereunder (7 C.F.R. § 319.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent had 
violated the Act and sections 319.56(@ and 319.56-2(e) (7 C.F.R. §§ 319.56(c), 
319.56-2(e)) of the Code of Federal Regulations. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were sent to respondent by certified mail in conformity with 
section 1.147(b)(3) of the Rules of Practice (7 C.F.R. § 1.147(b)(3)). The 
complaint was not claimed and was returned to the Department. Thereafter, 
on January 14, 1987, in conformity with section 1.147(b)(3) of the Rules of 
Practice (7 C.F.R. § 1.147(b)(3)), the complaint was served upon respondent 
by regular mail. 

Respondent has not filed an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)). Accordingly, under 
the plain provisions of the Rules of Practice, a default decision should be 
granted in this case. This Decision and Order, therefore, is issued pursuant 
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DAPHNE BLAKE 


to sections 1.136 and 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondents failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 

1. Daphne Blake, herein referred to as the respondent, is an individual 
whose address is 1575 President Street, Brooklyn, New York 11213. 

2. On or about July 1, 1985, the respondent imported into the United 
States at John F. Kennedy International Airport, Jamaica, New York, from 
Jamaica, approximately two sweet potatoes in violation of section 319.56(c) of 
the regulations (7 C.F.R. § 319.56(c)), because the sweet potatoes were not 
imported under permit, as required by section 319.56-2(e) of the regulations 
(7 CFR. § 319.56-2(e)). 


Conclusion 
By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 


Respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R §1.145). 

[This decision and order became final January 27, 1988.-Editor] 





ANDREA MARIE TURPIN 


In re: Andrea Marie Turpin. 
P.Q. Docket No. 176. 
Dismissal of Complaint filed January 15, 1988. 


Jaru Ruley, for Complainant. 


Respondent, pro se. 
Dismissal of Complaint issued by Dorothea A. Baker, Administrative Law Judge. 


DISMISSAL OF COMPLAINT 
Complainant’s Motion to Dismiss the Complaint herein is granted. The 
Complaint filed February 6, 1986, is hereby dismissed. 
Copies hereof shall be served upon the parties. 
[This dismissal of complaint became final January 15, 1988.-Editor] 





CONSENT DECISIONS ISSUED 
JANUARY 1988 


(Not published herein.-Editor) 


Itural M n: f 1 


Penachio, Nick Co., Inc., Nicholas A. Penachio, and Anthony Penachio. 
I & G Docket No. 84. January 25, 1988. 


Simmons Processing, Inc. I & G Docket No. 85. January 29, 1988. 
Animal Quarantine and Related Laws 
Cupp, J. M. A.Q. Docket No. 326. January 29, 1988. 
Ettinger, Craig. A. Q. Docket No. 148. January 15, 1988. 
Hancock Cattle Company. A. Q. Docket No. 320. January 26, 1988. 
Scarff, Howard C., II. A. Q. Docket No. 321. January 29, 1988. 
Shipp, Randy. A. Q. Docket No. 333. January 29, 1988. 
Animal Welfare Act 


Laboratory Research Enterprises, Inc. AWA Docket No. 419. 
January 12, 1988. 


United Airlines, Inc. AWA Docket No. 384. January 22, 1988. 

F 1 Meat In ion A 
Federal Beef Processor’s Inc. FMIA Docket No. 88-2. January 5, 1988. 
Latalia Provision Corporation. FMIA Docket No. 105. January 22, 1988. 


Packers and Stockyards Act 


7-20 Cattle Co., Inc., and Roscoe Grossnickle. P&S Docket No. 6865. 
January 12, 1988. 


Cornbelt Foods, Inc. P&S Docket No. D-88-6. January 29, 1988. 


Hockley Livestock Commission, Inc. P&S Docket No. 6733. 
January 12, 1988. 


Lawrence, Howard. P&S Docket No. D-88-4. January 5, 1988. 
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CONSENT DECISIONS ISSUED DURING JANUARY 1988 (CONT.) 


Matkins Meat Processors, Inc. P&S Docket No. 6938. January 5, 1988. 


Narrows Livestock Auction Market, Inc., a corporation; Phillip Morris, an 
individual; W.W. Bennett Hurt, an individual; Michael C. Edwards, an 
individual; Joe Jones, an individual; Jack D. Dickerson, an individual; Kenneth 
C. Hale, an individual; and Glen H. Price, an individual. P&S Docket No. 
6880. Decision with Respect to Narrows Livestock Auction Market, Inc., and 
Phillip Morris. January 29, 1988. 


Narrows Livestock Auction Market, Inc., a corporation; Phillip Morris, an 
individual; W.W. Bennett Hurt, an individual; Michael C. Edwards, an 
individual; Joe Jones, an individual; Jack D. Dickerson, an individual; Kenneth 
C. Hale, an individual; and Glen H. Price, an individual. P&S Docket No. 
6880. Decision with Respect to Kenneth C. Hale. January 29, 1988. 


Narrows Livestock Auction Market, Inc., a corporation; Phillip Morris, an 
individual; W.W. Bennett Hurt, an individual; Michael C. Edwards, an 
individual; Joe Jones, an individual; Jack D. Dickerson, an individual; Kenneth 
C. Hale, an individual; and Glen H. Price, an individual. P&S Docket No. 
6880. Decision with Respect to Glen H. Price. January 29, 1988. 


Simon, Ron. P&S Docket No. 6932. January 29, 1988. 


Wright’s Provisions, Inc., and William Froehlich. P&S Docket No. 6825. 
January 29, 1988. 


Perishable cultural Commodities A 


California Produce Distributors, Inc. PACA Docket No. 2-7577. 
January 6, 1988. 


International A.G., Inc. PACA Docket No. 2-7540. January 15, 1988. 
Plan ntine A 


Jerry's Caterers. P.Q. Docket No. 340. January 11, 1988. 














